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GENERAL INTRODUCTION 


Prospect for an International Conference on Codification of 
International Law 


On September 22, 1924, the Fifth Assembly of the League of Nations 
adopted the following resolution: ! 


The Assembly: 

Considering that the experience of five years has demonstrated the 
valuable services which the League of Nations can render towards rap- 
idly meeting the legislative needs of international relations, and recalling 
particularly the important conventions already drawn up with respect 
to communications and transit, the simplification of customs formalities, 
the recognition of arbitration clauses in commercial contracts, interna- 
tional labour legislation, the suppression of the traffic in women and chil- 
dren, the protection of minorities, as well as the recent resolutions con- 
cerning legal assistance for the poor; 

Desirous of increasing the contribution of the League of Nations to 
the progressive codification of international law; 

Requests the Council: 

To convene a committee of experts, not merely possessing individually 
the required qualifications but also, as a body, representing the main 
forms of civilisation and the principal legal systems of the world. This 
committee, after eventually consulting the most authoritative organiza- 
tions which have devoted themselves to the study of international law, 
and without trespassing in any way upon the official initiative which may 
have been taken by particular States, shall have the duty: 

(1) To prepare a provisional list of the subjects of international law 
the regulation of which by international agreement would seem to be the 
most desirable and realisable at the present moment; and 

(2) After communication of the list by the Secretariat to the Govern- 
ments of States, whether Members of the League or not, for their opinion, 
to examine the replies received; and 

(3) To report to the Council on the questions which are sufficiently 
ripe and on the procedure which might be followed with a view to pre- 
paring eventually for conferences for their solution. 


In execution of this resolution, the Council of the League of Nations cre- 
ated the ‘‘Committee of Experts for the Progressive Codification of Inter- 
national Law.’’? This Committee of Experts met at Geneva, April 1-8, 
1925, selected eleven subjects for investigation, and appointed a sub-com- 
mittee to conduct an inquiry concerning each subject. It met for a second 
time, January 12-29, 1926, and after a study of the reports of its sub-com- 
mittees, decided to send questionnaires concerning seven subjects to the 
various governments. A third session was held, March 22-April 2, 1927, at 
which the replies to these questionnaires were studied, and as a result of this 
study, the Committee of Experts reported to the Council of the League of 

1 Records of the Fifth Assembly, Plenary Meetings, p. 125. 

? The Council set up the committee by a decision taken on December 11, 1924. League 
of Nations Official Journal, February, 1925, p. 143. 
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Nations that seven subjects were “ripe for codification,” within the meaning 
of that term in the Assembly resolution of September 22, 1924. The 
Council transmitted this report to the Assembly of the League of Nations, 
by its resolution of June 13, 1927. 

On September 27, 1927, the Eighth Assembly of the League of Nations 


adopted the following resolution: 4 


The Assembly: 

Having considered the documents transmitted to it by the Council in 
conformity with its resolution of June 13th, 1927, and the report of the 
First Committee (documents A. 18. 1927. V. and A. 105. 1927. V.) on the 
measures to be taken as a result of the work of the Committee of Experts 
for the Progressive Codification of International Law; 

Considering that it is material for the progress of justice and the main- 
tenance of peace to define, improve and develop international law; 

Convinced that it is therefore the duty of the League to make every 
effort to contribute to the progressive codification of international law; 

Observing that, on the basis of the work of the Committee of Experts, 
to which it pays a sincere tribute, systematic preparations can be made for 
a first Codification Conference, the holding of which in 1929 can already 
be contemplated; 

Decides: 

(1) To submit the following questions for examination by a first Confer- 
ence: 

(a) Nationality ; 
(b) Territorial Waters; and 
(c) Responsibility of States for Damage done in their Territory to the 

Person or Property of Foreigners; 

(2) To request the Council to instruct the Secretariat to cause its serv- 
ices to study, on the lines indicated in the First Committee’s report, the 
question of the Procedure of International Conferences and Procedure for 
the Conclusion and Drafting of Treaties; 

(3) To instruct the Economic Committee of the League to study, in 
collaboration with the Permanent International Council for the Explora- 
tion of the Sea at Copenhagen and any other organisation specially inter- 
ested in this matter, the question whether and in what terms, for what 
species and in what areas, international protection of marine fauna could 
be established. The Committee will report to the Council the results of its 
enquiry indicating whether a Conference of Experts should be convened 
for such purpose at an early date; 


(4) To ask the Council to make arrangements with the Netherlands 
Government with a view to choosing The Hague as the meeting-place of 
the first Codification Conference, and to summon the Conference as soon 
as the preparations for it are sufficiently advanced; 

(5) To entrust the Council with the task of appointing, at the earliest 
possible date, a Preparatory Committee, composed of five persons possess- 
ing a wide knowledge of international practice, legal precedents, and scien- 


3 League of Nations Official Journal, July, 1927, p. 757. 
4 League of Nations Official Journal, Special Supplement No. 53, p. 9. 
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tific data relating to the questions coming within the scope of the first 
Codification Conference, this Committee being instructed to prepare 
a report comprising sufficiently detailed bases of discussion on each ques- 
tion, in accordance with the indications contained in the report of the First 
Committee; 

(6) To recommend the Council to attach to the invitations draft regu- 
lations for the Conference, indicating a number of general rules which 
should govern the discussions, more particularly as regards: 

(a) The possibility, if occasion should arise, of the States represented 
at the Conference adopting amongst themselves rules accepted by a 
majority vote; 

(b) The possibility of drawing up, in respect of such subjects as may 
lend themselves thereto, a comprehensive convention and, within the 
framework of that convention, other more restricted conventions; 

(c) The organisation of a system for the subsequent revision of the 
agreements entered into; and 

(d) The spirit of the codification, which should not confine itself to 
the mere registration of the existing rules, but should aim at adapting 
— as far as possible to contemporary conditions of international 


On September 28, 1927, the Council of the League of Nations created a 
Preparatory Committee for the International Codification Conference. 
The members of this committee are: Professor Basdevant (France), 
M. Carlos Castro-Ruiz (Chile), M. Francois (Netherlands), Sir Cecil 
Hurst (Great Britain), and M. Pilotti (Italy). The committee met in 
Geneva February 6-15, 1928, and prepared a ‘‘Schedule of Points’? which 
was circulated to various governments, with a request for information on 
the points listed. A second meeting of this committee was held in 
Geneva from January 28 to February 17, 1929. 


Organization of the Research 


In view of this initiative and the prospect which it created, in November, 
1927, the Faculty of the Harvard Law School undertook to organize a Re- 
search in International Law for the purpose of preparing a draft of an inter- 
national convention on each of the three subjects selected by the Eighth 
Assembly to be dealt with at the First Conference on the Codification of 
International Law. Funds for the Research were granted by the Common- 
wealth Fund, on the recommendation of its Legal Research Committee, and 
were supplemented by a grant from Mr. John D. Rockefeller, Jr. The 
method followed by the American Law Institute, which is very similar 
to that of the Institut de Droit International, was adopted for the Research, 
and forty-four scholars and jurists were invited to become members of an 
Advisory Committee under the direction of which the Research was to be 
conducted. 

5 League of Nations Document, C. 44. M. 21. 1928. 
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The invitation to serve on the Advisory Committee of the Research was 
accepted by the following: 

CHANDLER P. ANDERSON, Washington, D. C. 
Commissioner of the United States, German-American Mixed 
Claims Commission. Formerly Counsellor of the Department of 
State; formerly United States Arbitrator, British-American Pe- 
cuniary Claims Arbitration, United States-Norway Shipping 
Claims Arbitration. 

JosEePH W. BincuaM, Stanford University, California. 
Professor of Law, Stanford University, California. 

Epwin M. Borcuarp, New Haven, Connecticut. 
Professor of Law, Yale University; Associate member, Jnstitut de 
Droit International. 

CLEMENT L. Bouvk, Washington, D. C. 
Agent of the United States, General and Special Claims Commis- 
sions, United States and Mexico. Formerly Commissioner of the 
United States, Mixed Commission, United States and Mexico. 

Puitiep MAarRsHALL Brown, Princeton, New Jersey. 
Professor of International Law, Princeton University; Associate 
member, Institut de Droit International. 

CHARLES K. Burpick, Ithaca, New York. 
Dean of the Law School, Cornell University. 

CHARLES C. BuRLINGHAM, New York City. 
Member of the New York Bar. 

BENJAMIN N. Carpozo, Albany, New York. 
Chief Judge of the Court of Appeals of New York. 

JosEPH P. CHAMBERLAIN, New York City. 
Professor of Public Law, Columbia University. 

J. REUBEN CuarK, JR., Washington, D. C. 
Under-Secretary of State. 

FrepERIC R. Couprert, New York City. 
Member of the New York Bar; Associate member, Jnstitut de Droit 
International. 

WiuuraM C. Dennis, Washington, D. C. 
Professor of International Law, American University. Formerly 
Agent of the United States in various international arbitrations; 
formerly legal adviser to the Chinese Government at Peking. 

Epwin D. Dickinson, Ann Arbor, Michigan. 
Professor of Law, University of Michigan. 

CHARLES G. Fenwick, Bryn Mawr, Pennsylvania. 
Professor of Political Science, Bryn Mawr College. 

GeorcE A. Fincu, Washington, D. C. 
Managing Editor, American Journal of International Law; 
Assistant Director of the Division of International Law, Carnegie 
Endowment for International Peace. 
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RicHarpD W. Fiournoy, Jr., Washington, D. C. 
Assistant to the Solicitor, Department of State, Professor of 
International Law, National University. 

Raymonp B. Fospicx, New York City. 
Member of the New York Bar. Formerly Under-Secretary- 
General of the League of Nations. 

Henry S. Fraser, Syracuse, New York. 
Member of the New York Bar. 

JamMEs W. GARNER, Urbana, Illinois. 
Professor of Political Science, University of Illinois. Formerly 
president of the American Political Science Association. 

GREEN H. Hackwortu, Washington, D. C. 
Solicitor for the Department of State. 

LEARNED Hann, New York City. 
United States Circuit Judge, second circuit. 

Amos S. HErsHEY, Bloomington, Indiana. 
Professor of Political Science and International Law, University 
of Indiana. 

Frank E. Hincktey, Berkeley, California. 
Lecturer on International Law, School of Jurisprudence, Uni- 
versity of California. Formerly United States District Attorney 
at Shanghai. 

CuarLes E. Huaues, New York City. 
Judge of the Permanent Court of International Justice; member 
of the Permanent Court of Aribtration; President of the American 
Society of International Law. Formerly Associate Justice of the 
Supreme Court of the United States; formerly Secretary of State. 

CHARLES CHENEY Hype, New York City. 
Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University. Formerly Solicitor for the Department of 
State. 

Puiuip C. Jessup, New York City. 
Assistant Professor of International Law, Columbia University. 

Artuur K. Kuun, New York City. 
Member of the New York Bar. 

Draper Lewis, Philadelphia, Pennsylvania. 
Director of the American Law Institute. Formerly professor of 
law, University of Pennsylvania. 

Davip Hunter Miter, New York City. 
Member of the New York Bar. Formerly legal adviser to the 
American Commission to Negotiate Peace at Paris. 

Rouanp 8. Morais, Philadelphia, Pennsylvania. 
Professor of International Law, University of Pennsylvania. 
Formerly United States Ambassador to Japan. 
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Epwin B. Parker, Washington, D. C. 
Umpire, Mixed Claims Commission, United States and Germany; 
Commissioner, Tripartite Claims Commission, United States, 
Austria and Hungary. 

PitMaN B. Potter, Madison, Wisconsin. 
Professor of Political Science, University of Wisconsin. 

JacKson H. Ratuston, Palo Alto, California. 
Formerly umpire, Italy-Venezuela Claims Commission. 

Jesse S. Reeves, Ann Arbor, Michigan. 
Professor of Political Science, University of Michigan. Formerly 
President of the American Political Science Association. 

Exrxnv Root, New York City. 
Formerly Secretary of State; Honorary member Institué de Droit 
International; member of the Permanent Court of Arbitration. 
Formerly President of the American Society of International Law. 

JaMES Brown Scott, Washington, D. C. 
President of the Institut de Droit International; President of the 
American Institute of International Law; Director of the Division 
of International Law, Carnegie Endowment for International 
Peace. Formerly Solicitor for the Department of State; Legal 
Adviser to the American Commission to Negotiate Peace at Paris. 

C. Stanwoop, Brunswick, Maine. 
Professor of International Law, Bowdoin College. 

E.utery C. STOWELL, Washington, D. C. 
Professor of International Law, American University. 

THOMAS RAEBURN WuiTE, Philadelphia, Pennsylvania. 
Member of the Pennsylvania Bar. 

GrorGE W. WickEersHAM, New York City. 
President of the American Law Institute; member of the League of 
Nations Committee of Experts for the Progressive Codification of 
International Law. Formerly Attorney General of the United 
States. 

GEORGE GRAFTON WILson, Cambridge, Massachusetts. 
Professor of International Law at Harvard University; Editor-in- 
Chief of the American Journal of International Law; member 
Institut de Droit International. 

JouNn M. Wootsery, New York City. 
Member of the New York Bar. 


Lester H. Wootsty, Washington, D. C. 
Member of the District of Columbia Bar. Formerly Solicitor for 
the Department of State. 

Quincy Wricut, Chicago, Illinois. 
Professor of Political Science, University of Chicago. 
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The Advisory Committee has held meetings as follows: 


Cambridge: January 7, 1928. 
Washington: April 28, 1928. 
Cambridge: October 5, 6, 1928. 
Cambridge: February 22, 23, 24, 1929. 


The Carnegie Endowment for International Peace generously gave its hos- 
pitality for the second meeting of the Advisory Committee. 
The following have served as the Executive Committee of the Research: 


JosepH H. Braue, Cambridge, Massachusetts. 
Royall Professor of Law, Harvard University. 
Mantey O. Hupson, Cambridge, Massachusetts. 
Bemis Professor of International Law, Harvard University. 
CHARLES CHENEY Hynes, New York City. 
Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University. 
ELpon R. James, Cambridge, Massachusetts. 
Professor of Law, Harvard University; member of the Permanent 
Court of Arbitration. 
FRANCIS B. Sayre, Cambridge, Massachusetts. 
Professor of Law, Harvard University; member of the Permanent 
Court of Arbitration. 
JAMES Brown Scott, Washington, D. C. 
President of the Institut de Droit International. 
GEORGE W. WicKERSsHAM, New York City. 
President of the American Law Institute. 


With the approval of the Advisory Committee, one Reporter was named 
for each of the three subjects, and each of the Reporters has been assisted by 
special advisers nominated by the Reporters and the Director. 

The Reporter on Nationality, Mr. Richard W. Flournoy, Jr., has been 
assisted by the following advisers: 


CLEMENT L. Bouvf, Washington 

James W. Garner, University of Illinois 
Henry B. Hazarp, Washington 

Mantey O. Hupson, Harvard University 
CHARLES CHENEY Hypb, Columbia University 
Puitip C. Jessup, Columbia University 
Artuur K. Kuun, New York City 

JessE REEvEs, University of Michigan 
GrEorGE W. WICKERSHAM, New York 

Lester H. Washington. 
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The Reporter on Responsibility of States, Professor Edwin M. Borchard, 
Yale University, has been assisted by the following advisers: 
Puitip MaRsHALL Brown, Princeton University 
CHARLEs K. Burpicx, Cornell Law School 
C. Dennis, Washington 
CiypE EaGueton, New York University 
Man ey O. Hupson, Harvard University 
CHARLES E. Huaues, New York 
CHARLES CHENEY Hype, Columbia University 
C. American University 
GEORGE W. WICKERSHAM, New York 
Quincy WriGut, University of Chicago. 
The Reporter on Territorial Waters, Professor George Grafton Wilson, 
Harvard University, has been assisted by the following advisers: 
Puitip MARSHALL Brown, Princeton University 
CHARLES C. BURLINGHAM, New York City 
Epwin D. Dickinson, University of Michigan 
Henry S. Fraser, Syracuse, New York 
Mantey O. Hupson, Harvard University 
Puiuip C. Jessup, Columbia University 
PiTMAN B. Porter, University of Wisconsin 
Jesse S. Reeves, University of Michigan 
GrorGE W. WIcKERSHAM, New York City 
Joun M. Wootsey, New York City. 
Meetings of the Reporters and advisers have been held as follows: 
Nationality: 
New York: March 16, 17, 1928. 
New York: May 11, 12, 1928. 
New York: June 3, 4, 1928. 
New York: October 26, 27, 28, 1928. 
New York: January 11, 12, 13, 1929. 
Responsibility of States: 
New York: February 17, 1928. 
New York: April 13, 14, 1928. 
New York: June 1, 2, 1928. 
New York: December 7, 8, 9, 1928. 
New York: December 22, 23, 1928. 
New York: January 25, 26, 27, 1929. 
Territorial Waters: 
New York: February 24, 25, 1928. 
New York: April 6, 7, 1928. 
New York: May 26, 27, 1928. 
New York: November 10, 11, 12, 1928. 
New York: December 15, 16, 17, 1928. 
Cambridge: January 4, 5, 1929. 
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The Bar Association of the City of New York generously gave its hospitality 
for these meetings, and all of the New York meetings of Reporters and 
advisers were held at the House of the Association, 42 West 44th Street, 
New York City. At each meeting of the Reporters and advisers, drafts 
were discussed and modified. 


Responsibility for the Drafts 


The preparation of the drafts has been undertaken with the object of placing 
before the representatives of the various governments at the First Conference 
on Codification of International Law the collective views of a group of 
Americans specially interested inthe development of international law. The 
drafts represent the result of the work of American jurists and scholars after 
thorough consultation, and as such it is hoped that they may have interest 
in connection with the work of the Conference. The work of the Research 
has been conducted with reference to the “‘Schedule of Points” drawn up by 
the Preparatory Committee on February 15, 1928, but without reference to 
the replies of various governments to the ‘‘Schedule of Points,’’ which were 
not available to the Reporters. 

The publication of the drafts prepared by the Research in International 
Law has been recommended by the Advisory Committee of the Research 
and authorized by the Faculty of the Harvard Law School. The proposals 
contained in the drafts, and the statements in the comments, are not to be 
taken to represent the individual views of any of the persons who have taken 
part either in the preparation of the drafts or in the authorization of their 
publication. The Advisory Committee assumes a collective responsibility 
for its recommendation, and the Harvard Law Faculty assumes a similar 
responsibility for its authorization. 

The Research is wholly unofficial, and the drafts must not be taken as in 
any way representing the views of the Government of the United States. 


Man ey O. Hupson, 


Director. 
April 1, 1929. 


PART I 


THE LAW OF NATIONALITY 


Reporter 


Ricuarp W. Fiournoy, Jr., Washington, D. C. 


Advisers 


CLEMENT L. Bouvé, Washington 
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THE LAW OF NATIONALITY 


ARTICLE 1 


As the terms are used in this convention, 

(a) ‘‘nationality” is the status of a natural person who is attached to a 
state by the tie of allegiance; 

(b) a ‘‘national” of a state is a natural person attached to that state by the 
tie of allegiance. 

(c) ‘‘naturalization” is the process by which a state confers its nationality 
upon a natural person after birth. 


ARTICLE 2 


Except as otherwise provided in this convention, each state may determine 
by its law who are its nationals, subject to the provisions of any special 
treaty to which the state may be a party; but under international law the 
power of a state to confer its nationality is not unlimited. 


ARTICLE 3 


A state may not confer its nationality at birth upon a person except upon 
the basis of 

(a) the birth of such person within its territory or a place assimilated 
thereto (jus soli), or 

(b) the descent of such person from one of its nationals (jus sanguinis). 


ARTICLE 4 


A state may not confer its nationality at birth (jure sanguinis) upon a 
person born in the territory of another state, beyond the second generation 
of persons born and continuously maintaining an habitual residence therein, 
if such person has the nationality of such other state. 


ARTICLE 5 


A state may not confer its nationality at birth (jure soli) upon a person 
born within its territory if such person is the child of an alien having diplo- 
matic immunity therein, or otherwise not subject to its jurisdiction. 


ARTICLE 6 


When a state has conferred its nationality at birth (jure soli) upon a person 
born within its territory who is the child of an alien then present therein as an 
officer of another state but not having diplomatic immunity therein, such 
state shall provide procedure by which the child may be divested of that 
nationality during its minority. 
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ARTICLE 7 


A state shall confer its nationality, as of the time of birth, upon a child 
born within its territory of unknown parents or of parents whose nationality 
cannot be ascertained; and it shall be presumed that a foundling was born in 
the territory of the state in which it is first found. 


ARTICLE 8 


When a person is born of parents who are of different nationalities and 
are not married to each other, the state of which the mother is a national 
shall regard the mother as standing in the place of the father for the purpose 
of determining the descent upon the basis of which its nationality (jure 
sanguinis) may be conferred; if such person is legitimated as the child of 
its father before it reaches the age of twenty-one years, the state of which 
the father is a national shall regard the person as the child of the father 
for that purpose, unless at the time of the legitimation the person is residing 
in the territory of the state of which the mother only is a national. 


ARTICLE 9 


A state shall confer its nationality at birth upon a person born within its 
territory if such person does not acquire another nationality at birth. 


ARTICLE 10 


A person may have the nationality at birth of two or more states, of one or 
more states jure soli and of one or more states jure sanguinis. 


ARTICLE 11 


A person who has the nationality of two or more states shall not be subject 
to the obligation of military or other national service in one of these states 
while he has his habitual residence in the territory of another of these states. 


ARTICLE 12 


A person who has at birth the nationality of two or more states shall, upon 
his attaining the age of twenty-three years, retain the nationality only of 
that one of those states in the territory of which he then has his habitual 
residence; if at that time his habitual residence is in the territory of a state 
of which he is not a national, such person shall retain the nationality only 
of that one of those states of which he is a national within the territory of 
which he last had his habitual residence. 


ARTICLE 13 
Except as otherwise provided in this convention, a state may naturalize a 
person who is a national of another state, and such person shall thereupon 
lose his prior nationality. 
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The naturalization of a person does not terminate liability for an offense 
committed by him against his former state while a national thereof; provided 
that a person who is naturalized shall not thereafter be subject to punish- 
ment by the state of his former nationality for failure to perform military 
service the liability for which arose after his acquisition of an habitual resi- 
dence in the territory of the naturalizing state. 


ARTICLE 14 


Except as otherwise provided in this convention, a state may not naturalize 
an alien who has his habitual residence within the territory of another state. 


ARTICLE 15 


Except as otherwise provided in this convention, a state may not naturalize 
a person of full age who is a national of another state without the consent of 
such person; but a state may naturalize a person not of full age, in connection 
with its naturalization of his parent, without the consent of such person. 


ARTICLE 16 


When a person, after having been naturalized by a state, establishes a 
residence of a permanent character within the territory of the state of which 
he was formerly a national, the latter state may re-impose its nationality 
upon such person without his consent, whereupon he shall lose the nation- 
ality acquired by naturalization. 


ARTICLE 17 


When a person’s nationality based upon his alleged naturalization is in 
question between two states, such naturalization may ordinarily be estab- 
lished by a certificate issued by the competent authority of the naturalizing 
state; but the validity of such a certificate may be impeached upon the 
ground that it was procured fraudulently or issued in violation of the pro- 
visions of a convention to which the naturalizing state is a party. 


ARTICLE 18 


(a) When the entire territory of a state is acquired by another state, those 
persons who were nationals of the first state become nationals of the suc- 
cessor state, unless in accordance with the provisions of its law they decline 
the nationality of the successor state. 

(b) When a part of the territory of a state is acquired by another state or be- 
comes the territory of a new state, the nationals of the first state who con- 
tinue their habitual residence in such territory lose the nationality of that 
state and become nationals of the successor state, in the absence of treaty 
provisions to the contrary, unless in accordance with the law of the successor 
state they decline the nationality thereof. 


NATIONALITY 


ARTICLE 19 


A woman who marries an alien shall, in the absence of a contrary election 
on her part, retain the nationality which she possessed before marriage, 
unless she becomes a national of the state of which her husband is a na- 
tional and establishes or maintains a residence of a permanent character in 
the territory of that state. 

ARTICLE 20 

A state may not refuse to receive into its territory a person, upon his ex- 
pulsion by or exclusion from the territory of another state, if such person is 
a national of the first state or if such person was formerly its national and 
lost its nationality without having or acquiring the nationality of any other 
state. 

ARTICLE 21 


States parties to this convention may conclude special agreements to 
govern cases in which those states only are specially interested. 


ARTICLE 22 


Any dispute between states parties to this convention, with respect to the 
interpretation or application of the provisions of this convention, which is 
not settled by negctiation and which is not referred to arbitration under a 
general or special arbitration treaty, shall be referred to the Permanent 


Court of International Justice, and may be brought before the Permanent 
Court of International Justice by either party to the dispute. 


LA NATIONALITE 


Traduction Francaise? 


ARTICLE 1 


Au sens de la présente convention: 

(1) la “‘nationalité” est la qualité d’une personne physique unie 4 un 
Etat par un lien d’allégeance. 

(2) le “national” d’un Etat est une personne physique unie au-dit Etat 
par un lien d’allégeance. 

(3) La “naturalisation” est le procédé par lequel un Etat confére sa na- 
tionalité & une personne physique postérieurement 4 sa naissance. 


ARTICLE 2 


Sous réserve des dispositions contraires de ga présente convention, chaque 
Etat peut déterminer par sa législation quels sont ses nationaux, sauf dis- 
positions particuliéres des traités auxquels il est partie. Mais, le droit qu’a 
un Etat, d’aprés le droit international, de conférer sa nationalité n’est pas 
illimité. 

ARTICLE 3 

Un Etat ne peut conférer sa nationalité d’origine qu’aux personnes nées sur 
son territoire ou un territoire assimilé (jus soli), ou aux descendants d’un 
de ses nationaux (jus sanguinis). 


ARTICLE 4 


Un Etat ne peut pas conférer sa nationalité d’origine (jure sanguinis) 4 une 
personne née sur le territoire d’un autre Etat, dont elle posséde la nationalité, 
au-dela de la seconde génération née et résidant habituellement sur le terri- 
toire de celui-ci. 

ARTICLE 5 

Un Etat ne peut pas conférer sa nationalité d’origine (jure soli) 4 un enfant 
né sur son territoire d’un étranger jouissant de l’immunité diplomatique ou 
4 d’autre titre non soumis 4 sa juridiction. 


ARTICLE 6 


Si un Etat confére sa nationalité d’origine (jure solz) 4 un enfant né sur son 
territoire d’un étranger qui s’y trouvait alors en tant que fonctionnaire d’un 
autre Etat, mais sans jouir de |’immunité diplomatique, il doit pourvoir 
une procédure pour dépouiiler l’enfant de cette nationalité pendant sa 
minorité. 

ARTICLE 7 

Un Etat doit conférer sa nationalité, 4 dater de la naissance, 4 un 
enfant né sur son territoire de parents inconnus ou dont la nationalité ne 
peut étre établie. Un enfant trouvé sera présumé né sur le territoire de 
l’Etat od il a d’abord été trouvé. 


1Traduit par John B. Whitton, Princeton University, et R. G. B. Schuman, Harvard 
University. 


17 


NATIONALITY 


ARTICLE 8 


En ce qui concerne les enfants nés hors mariage de parents de nationalité 
différente, l’Etat dont la mére est un national doit considérer la mére comme 
tenant lieu du pére pour déterminer la filiation sur la base de laquelle sa 
nationalité (jure sanguinis) peut étre conférée. Si un enfant est légitimé 
comme |’enfant du pére avant d’atteindre l’Age de 21 ans, |’Etat dont le 
pére est national devra le considérer comme I’enfant du pére, 4 ces mémes 
fins, 4 moins qu’ au moment de la légitimation |’enfant réside sur le territoire 
de l’Etat dont la mére seule est un national. 


ARTICLE 9 


Un Etat doit conférer sa nationalité d’origine 4 une personne née sur son 
territoire, quand elle n’acquiert pas 4 sa naissance d’autre nationalité. 


ARTICLE 10 


Une personne peut avoir la nationalité d’origine de deux ou plusieurs 
Etats, celle d’un ou plusieurs Etats jure soli, et celle d’un ou plusieurs Etats 
jure sanguinis. 

ARTICLE 11 

Une personne, qui posséde la nationalité de deux ou plusieurs Etats, ne 
pourra étre soumise aux obligations du service militaire ou d’autres services 
nationaux dans un de ces Etats, alors qu’elle réside habituellement sur le ter- 
ritoire d’un autre de ces Etats. 


ARTICLE 12 


Une personne, qui posséde dés sa naissance la nationalité de deux ou 
plusieurs Etats, conservera exclusivement, en atteignant l’Age de 23 ans, la 
nationalité de celui ot elle a alors sa résidence habituelle. Au cas ot a cette 
époque, sa résidence habituelle serait sur le territoire d’un Etat dont elle 
n’est point un national, la-dite personne conservera exclusivement la 
nationalité de celui des Etats, dont elle est un national, ot elle a eu sa derni- 
ére résidence habituelle. 


ARTICLE 13 


Sous réserve des dispositions contraires de la présente convention, un Etat 
peut naturaliser un national d’un autre Etat et ce national de ce fait perdra sa 
nationalité antérieure. 

La naturalisation d’une personne ne met pas fin 4 sa responsabilité pour un 
délit commis envers sa précédente patrie pendant qu’elle en était un na- 
tional. Toutefois, une personne naturalisée ne pourra étre ultérieurement 
lobjet de poursuites de sa précédente patrie pour insoumission quand 
Vobligation au service militaire a pris naissance aprés l’acquisition d’une 
résidence habituelle sur le territoire de l’Etat de naturalisation. 
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ARTICLE 14 


Sous réserve des dispositions contraires de la présente convention, un Etat 
ne peut pas naturaliser un étranger qui réside habituellement sur le territoire 
d’un autre Etat. 


ARTICLE 15 


Sous réserve des dispositions contraires de la présente convention, un Etat 
ne peut pas naturaliser, sans son consentement, une personne majeure, 
national d’un autre Etat. Mais un Etat peut naturaliser sans son consente- 
ment une personne mineure, correlativement 4 la naturalisation d’un de ses 
parents. 


ARTICLE 16 


Si une personne, naturalisée par un Etat, établit sa résidence permanente 
dans le territoire de l’Etat dont elle était précédemment un national, ce 
dernier Etat pourra imposer de nouveau sa nationalité 4 cette personne sans 
son consentement, et elle perdra la nationalité de naturalisation. 


ARTICLE 17 


Quand la nationalité d’une personne, fondée sur sa prétendue naturalisa- 
tion, est controversée entre deux Etats, la naturalisation peut généralement 
étre établie au moyen d’un certificat délivré par l’autorité compétente de 
Etat de naturalisation. Mais le-dit certificat peut étre contesté pour avoir 
été obtenu par fraude, ou délivré en violation des dispositions d’une 
convention dont l’Etat de naturalisation est partie. 


ARTICLE 18 


(a) Si le territoire entier d’un Etat est acquis par un autre Etat, les nation- 
aux du premier deviennent nationaux du second 4 moins qu’ils ne déclinent 
sa nationalité conformément 4 ses lois. 

(b) Si une partie du territoire d’un Etat est acquise par un autre Etat ou 
devient le territoire d’un nouvel Etat, les nationaux du premier Etat qui con- 
servent leur résidence habituelle sur ce territoire perdent la nationalité de 
cet Etat et deviennent, sauf dispositions contraires des traités, nationaux 
de l’Etat successeur, 4 moins qu’ils ne déclinent la nationalité de ce dernier 
conformément 4 ses lois. 


ARTICLE 19 


Une femme qui épouse un étranger conservera, sauf option contraire de sa 
part, la nationalité qu’elle possédait avant son mariage, 4 moins qu’elle ne 
devienne un national de |’Etat dont son époux est national et établisse ou 
maintienne une résidence permanente sur le territoire de cet Etat. 
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ARTICLE 20 


Un Etat ne peut refuser d’admettre sur son territoire une personne 
expulsée ou exclue du territoire d’un autre Etat, si la-dite personne est un 
national du premier Etat, ou si elle l’a été antérieurement et a perdu sa 
nationalité sans posséder ou acquérir celle d’un autre Etat. 


ARTICLE 21 


Les Etats parties 4 la présente convention peuvent conclure des accords 
spéciaux pour régler les cas ov ils sont seuls 4 avoir un intérét spécial. 


ARTICLE 22 


Tout différend entre Etats, parties 4 la présente convention, concernant 
linterprétation ou l’application de ses dispositions, qui n’est pas réglé 
par voie diplomatique ou qui n’est pas soumis 4 l’arbitrage en vertu d’un 
traité d’arbitrage général ou spécial, sera déféré 4 la Cour Permanente de 
Justice Internationale, et la Cour pourra en étre saisie par une seule des 
parties. 


THE LAW OF NATIONALITY 
Introductory comment 


In the preparation of this draft convention the first step was the compiling 
of the nationality laws of the various states, and the texts of treaties con- 
cerning nationality. The compilation is being separately published. 

An examination of the nationality laws of various states reveals wide 
divergencies. From a study of their history it will be seen that, while some 
provisions are very old, having their origin in social and political conditions 
which no longer exist, such as the predominance of families and clans at one 
period and the feudal system at another, others, such as laws designed to 
promote or impede emigration and naturalization, are due to comparatively 
modern developments. Thus the nationality laws of states of emigration 
are found to differ materially from those of states of immigration. 

Nationality has no positive, immutable meaning. On the contrary its 
meaning and import have changed with the changing character of states. 
Thus nationality in the feudal period differed essentially from nationality, or 
what corresponded to it, in earlier times before states had become estab- 
lished within definite territorial limits, and it differs now from what it was in 
the feudal period. It may acquire a new meaning in the future as the result 
of further changes in the character of human society and developments in 
international organization. Nationality always connotes, however, mem- 
bership of some kind in the society of a state or nation. 

Treaties concluded in recent times have been designed to settle con- 
flicting claims of the contracting states upon persons having the nationality 
of two of them at birth or upon persons who emigrate from their native 
states and are naturalized in other states. Most of those treaties relate 
largely to obligations of military service. 

The need of more comprehensive agreements between states concerning 
nationality increases with increasing international intercourse, and it is to 
the common interest of states to promote such intercourse. The accom- 
panying draft convention is based upon the assumption that states, while re- 
taining the power to shape their own nationality laws to fit their peculiar 
situations and needs, will be willing to make certain changes and conces- 
sions, with a view to removing some of the existing conflicts and to prevent- 
ing, so far as possible, cases of double nationality and of no nationality. 
Therefore, the draft, while in some of its provisions it declares what is be- 
lieved to be existing international law, is not limited to a statement of exist- 
ing law, and attempts to formulate certain provisions which, if adopted, 
would make new law. An international code on nationality limited to a 
statement of existing law would be meager and of little practical value. The 

21 


22 NATIONALITY 


injunction of the Eighth Assembly of the League of Nations has been fol- 
lowed that “the spirit of the codification, which should not confine itself to 
the mere registration of the existing rules, . . . should aim at adapting 
them as far as possible to contemporary conditions of international life.”’ 

The nationality laws of nearly all states have been revised during the past 
century and in some cases rewritten and radically changed. Just before the 
outbreak of the World War the nationality laws of Germany, Great Britain, 
Italy, and some of the British Dominions were completely revised. Shortly 
thereafter a new nationality law was adopted in China, and since the close of 
the War new nationality laws have been adopted in most countries of the 
continent of Europe as well as in Japan. In Turkey a new nationality law 
containing important changes has just been adopted, and in some other 
countries projects for revising the nationality laws are now pending. The 
law of the United States concerning nationality of married women was 
radically changed in 1922. In fact there seem to be no laws which are more 
fluid and subject to change than nationality laws. 

The draft convention which follows does not deal with so-called ‘tempo- 
rary allegiance’ which may be owed to a state by aliens in its territory or 
serving under its flag; nor does it deal with the special rules prevailing in 
some countries for determining the character of “enemy aliens.”’ It is con- 
fined to the subject of nationality itself, without any attempt to deal with the 
consequences which may follow, such as diplomatic protection. 


Simultaneously with the publication of this draft, the Carnegie Endow- 
ment for International Peace is publishing a compilation of nationality laws 
and treaties, edited by Richard W. Flournoy, Jr., and Manley O. Hudson. 


ARTICLE 1 


As the terms are used in this convention, 

(a) ‘‘nationality”’ is the status of a natural person who is attached to a state 
by the tie of allegiance; 

(b) a ‘‘national” of a state is a natural person attached to that state by the 
tie of allegiance; 

(c) ‘‘naturalization” is the process by which a state confers its nationality 
upon a natural person after birth. 


COMMENT 


The definitions of these three terms are for the purpose of their use in this 
convention; and no attempt has been made to define nationality for more 
general purposes. 

“Nationality” is used in the convention always to indicate the relation 
between a state and a natural person. It may be proper to speak of the na- 
tionality of corporations, but this draft does not deal with them in any way. 
That subject relates to business organization, and while it may be possible to 
formulate certain rules governing corporations with regard to their position 
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in the states under whose laws they are created or in whose territories they 
operate, this draft is not an attempt to do so. 

The relation between a state and a natural person who is its national 
is based upon the allegiance owed by the natural person to the state. No at- 
tempt is made in this draft to define the meaning of allegiance. It may be 
observed, however, that the ‘‘tie of allegiance”’ is a term in general use to 
denote the sum of the obligations of a natural person to the state to which he 
belongs. The draft itself does not spell out these obligations, since they are 
quite different in different societies. The allegiance mentioned does not 
include the ‘“‘temporary allegiance,”’ so called, which is owed by aliens to a 
state within whose territory they may be residing or sojourning. 

The term “‘nationality”’ has reference to the position of a natural person 
from the standpoint of international law. Every person permanently at- 
tached to a state has its nationality, whatever may be his particular rights 
and duties with regard to the state. These are dependent upon the constitu- 
tion and laws of the state. Nationality does not necessarily involve the 
right or privilege of exercising civil or political functions. Minor v. Hap- 
persett (1874), 21 Wallace 162. Thus nationality has a broader meaning 
than “citizenship,” for which it is frequently used as a synonym. Field, 
International Code, pp. 130, 131 note 4, 132; Cogordan, La Nationalité, p. 8. 
The granting to a Frenchman of “bourgeoisie” in Hamburg was not regarded 
as naturalization by the French courts. Cogordan, op. cit. 175. Other 
examples of local citizenship, not being equivalent to nationality although a 
basis thereof, are found in the droit de cité of the Swiss cantons, the indigénat 
of Germany and the heimatrecht of Austria. The distinction mentioned 
is expressly recognized in the nationality laws of a number of Latin American 
countries, and in Article 6 of the General Treaty of Peace and Amity be- 
tween the Central American Republics, signed at Washington, February 7, 
1923. (17 American Journal of International Law, Supplement, 1923, p. 
119; Republica de Honduras, Secretaria de Relaciones Exteriores, Tratado y 
Convenciones de Washington, Edicién Oficial 1927, p. 6.) With regard to 
this point attention is also called to 3 Moore, Digest of International Law, 
pp. 273 et seg. and 315 et seq.; Zeballos, La Nationalité, I, pp. 168-171; 
Weiss, Droit International Privé, I, p. 7 note (2d ed.). 

While the term “national” as a synonym for “‘subject”’ or “‘citizen”’ in the 
broad sense is of comparatively recent origin, it has come into very general 
use. It indicates attachment to a state without emphasizing unduly the 
power of the state on the one hand or the civic rights of the individual on the 
other. Its use has become common in the United States since the acquisi- 
tion of the Philippine Islands and other insular possessions having inhabi- 
tants who, though they have American nationality and are entitled to full 
protection abroad by the Government of the United States, have not the 
status of “citizens of the United States,’’ within the meaning of Article 14 of 
the Amendments to the Constitution. (3 Moore’s International Law Digest, 
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pp. 372 and 379; Gonzalez v. Williams (1904) 192 U.S. 1.) The word “na- 
tional” is used in a number of recent treaties, including the Treaty of Ver- 
sailles of June 28, 1919; the Naturalization Convention of November 23, 
1923, between the United States and Bulgaria, U. S. Treaty Series No. 684; 
and the Naturalization Treaty of July 16, 1928, between the United States 
and Czecho-Slovakia, 70 Congressional Record, p. 2373. 

“Naturalization,” as used in this convention, means the conferring of na- 
tionality, not merely limited rights of citizenship, upon an alien after birth. 
The term has frequently been used with more limited meanings. As it is 
used in this convention, it refers to any conferring of nationality after birth, 
whether the conferring be the result of the process of a court or other agency 
of government, popularly known as “naturalization,’’ or whether it be the 
result of an operation of law, following the fact of marriage, annexation of 
territory or otherwise. ‘‘ Naturalization,’’ as used in this convention, em- 
braces every method of conferring nationality after birth. 


ARTICLE 2 


Except as otherwise provided in this convention, each state may deter- 
mine by its law who are its nationals, subject to the provisions of any special 
treaty to which the state may be a party; but under international law the 
power of a state to confer its nationality is not unlimited. 


COMMENT 


The development of international law has not been such as to prescribe for 
states the conditions on which they may confer their nationality upon nat- 
ural persons. In general each state has the power to confer its nationality, 
and whether or not it has done so in a given case, depends upon its own na- 
tional law. Some states may have obligated themselves through treaties to 
confer their nationality or to refrain from conferring their nationality, and 
it is necessary that a recognition of the fact that nationality usually depends 
upon national law should take into account the provisions of such treaties. 

In its Advisory Opinion No. 4, the Permanent Court of International Jus- 
tice held that the Council of the League of Nations was competent, under the 
terms of the Covenant, to deal with a dispute laid before it by Great Britain 
in which the latter complained of the application to children born to British 
nationals in Tunis and Morocco of certain decrees of the French Govern- 
ment to the effect that every person born in Tunis or Morocco of parents one 
of whom was also born there should be regarded as a French national. The 
Court expressed the opinion that, since the power of the French Government 
to issue the decrees might be limited by treaties to which France and Great 
Britain were parties, the question was not purely domestic and could prop- 
erly be brought before the Council. In the course of the opinion the Court 
observed (Series B, No. 4, p. 24) that ‘“‘in the present state of international 
law, questions of nationality are, in the opinion of the Court, in principle 
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within this reserved domain’’ of domestic questions, although the exercise of 
the power to confer nationality might be limited by the necessity of observ- 
ing treaty obligations. The same Court, in Advisory Opinion No. 7, con- 
sidered the question of the acquisition of Polish nationality under the 
Minorities Treaty signed at Versailles June 28, 1919, between the Principal 
Allied and Associated Powers and Poland, declaring to be Polish nationals 
persons of German, Austrian, Hungarian or Russian nationality “who were 
born in the said territory of parents habitually resident there, even if at the 
date of the coming into force of the present Treaty they are not themselves 
habitually resident there.”’ In holding that the treaty provision in question 
was applicable to persons born in the territory in question of parents who 
were then habitually resident there, even though the parents might have left 
the territory before the Minorities Treaty went into force, the Court ex- 
pressed the opinion (Series B, No. 7, p. 16) that “‘though, generally speak- 
ing, it is true that a sovereign state has the right to decide what persons 
shall be regarded as its nationals, it is no less true that this principle is ap- 
plicable only subject to the treaty obligations” of the State. Attention is 
called to the limiting words, “generally speaking,’ which doubtless have 
reference not only to the limitations which a state may voluntarily accept 
through conventions with other states, but also to the limitations placed upon 
the freedom of a state to claim persons as its nationals by international law. 

As the conferring of nationality is primarily a domestic matter, changes 
in nationality laws are usually made by a state without consultation with 
foreign states. It remains true, however, that in so far as the nationality 
laws of a state involve conflicts with the laws of other states, they become fit 
subjects for international negotiation and agreement. The naturalization 
treaties between the United States and the German states, commonly known 
as “the Bancroft treaties,’ and other similar naturalization conventions 
served to modify the nationality laws of the states which were parties to 
them, in that they prescribed a rule for determining when the nationality 
acquired by naturalization should be regarded as having been abandoned in 
the cases of naturalized citizens who may have resumed residence in their 
native lands. In 1906 a multilateral Pan-American convention concerning 
the same subject was concluded, and a number of bilateral naturalization 
conventions have been entered into by the United States and Latin 
American countries. 

Not only has the status of naturalized persons been regulated by treaties, 
but many conventions have been concluded between European states and 
between states of Europe and Latin America concerning the status and 
military obligations of persons born with dual nationality. The texts of 
these treaties may be found in a compilation of laws and treaties concerning 
nationality, edited by Richard W. Flournoy, Jr., and Manley O. Hudson, 
and published by the Carnegie Endowment for International Peace (1929). 

Of interest in this connection is the General Treaty of Peace and Amity 
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between the Central American states signed at Washington, February 27, 
1923, Article 6 of which stipulates that “the nationals of one of the 
Contracting Parties, residing in the territory of any of the others . . . shall 
be considered as citizens in the country of their residence if they manifest 
their desire to be such and meet the duly prescribed legal requirements.” 

The statement that each state has the power to determine the conditions 
upon which it will confer its nationality is usually made with some qualifica- 
tions, and, as already indicated, it may be subject to some exceptions. Cer- 
tainly the adoption of the convention here proposed would create exceptions 
to the general rule (see especially Articles 7, 9, 19 and 20). The provisions 
contained in Article 18 concerning collective naturalization may be con- 
sidered to state an exception now existing in international law. 

It may be difficult to precise the limitations which exist in international 
law upon the power of a state to confer its nationality. Yet it is obvious 
that some limitations do exist. They are based upon the historical develop- 
ment of international law and upon the fact that different states may be 
interested in the allegiance of the same natural person. If State A should 
attempt, for instance, to naturalize persons who have never had any connec- 
tion with State A, who have never been within its territory, who have never 
acted in its territory, who have no relation whatever to any persons who 
have been its nationals, and who are nationals of other states, it would seem 
that State A would clearly have gone beyond the limits set by international 
law. Thus, if State A should attempt to naturalize all persons living out- 
side its territory but within 500 miles of its frontier, it would clearly have 
passed those limits; or similarly if State A should attempt to naturalize all 
persons in the world holding a particular political or religious faith or be- 
longing to a particular race. 

The existence of these limitations in international law has often been stated, 
but occasion has not often arisen in which it was necessary to attempt to 
apply them. A standard English treatise (W. E. Hall, International Law, 
8th edition, c. 5, sec. 66) contains the following statement: 


“Tt follows from the independence of a state that it may grant or refuse 
the privileges of political membership, in so far as such privileges have 
reference to the status of the person invested with them within the country 
itself, and it may accept responsibility for acts done by any person else- 
where which affect other states or their subjects. Primarily therefore it is 
a question for municipal law to decide whether a given individual is to be 
considered a subject or citizen of a particular state. But the right to give 
protection to subjects abroad, and the continuance of obligation on the 
part of subjects towards their state notwithstanding absence from its 
jurisdiction, brings the question, under what circumstances a person shall 
or shall not be held to possess a given nationality, within the scope of in- 
ternational law. Hitherto nevertheless it has refrained, except upon one 
point, from laying down any principles, and still more from sanctioning 
specific usages in the matter. It declares that the quality of a subject 
must not be imposed upon certain persons with regard to whose position 
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as members of another sovereign community it is considered that there is 
no room for the existence of doubt, the imposition of that quality upon an 
acknowledged foreigner being evidently inconsistent with a due recogni- 
tion of the independence of the state to which he belongs; but where a 
difference of legal theory can exist international law has made no choice, 
and it is left open to states to act as they like. 

“The persons as to whose nationality no room for difference of opinion 
exists are in the main those who have been born within a state territory of 
parents belonging to the community, and whose connexion with their 
state has not been severed through any act done by it or by themselves. 
To these may be added foundlings because, their father and mother being 
unknown, there is no state to which they can be attributed except that 
upon the territory of which they have been discovered. 

“The persons as to whose nationality a difference of legal theory is possi- 
ble are children born of the subjects of one power within the territory of 
another, illegitimate children born of a foreign mother, foreign women who 
have married a subject of the state, and persons adopted into the state 
community by naturalization, or losing their nationality by emigration, 
and the children of such persons born before naturalization or loss of 
nationality.” 


ARTICLE 3 


A state may not confer its nationality at birth upon a person except upon 
the basis of 

(a) the birth of such person within its territory or a place assimilated 
thereto (jus soli), or 

(b) the descent of such person from one of its nationals (jus sanguinis). 


COMMENT 


It will be observed at the outset that this article relates solely to the ac- 
quisition of nationality at birth, and has no reference to naturalization. 
The Article is designed to state the limitations of existing international law 
as to the grounds upon which a state may confer its nationality upon a person 
at birth, namely, the fact of birth within its territory or of descent from a na- 
tional. Both have long been recognized as legitimate grounds for the ac- 
quisition of nationality at birth, and each is found, in one form or another, in 
the nationality laws of many countries. It is believed that no basis other 
than jus soli or jus sanguinis can be found upon which nationality at birth 
can properly be conferred, although laws based upon either principle differ 
in various ways. 

As to the term “place assimilated thereto,” it may be noted that this draft 
does not attempt to define such places. For various purposes, ships, protec- 
torates, mandated territory and leased territory have been assimilated to 
national territory. This draft does not imply that a state may confer its 
nationality jure soli upon all persons born in such places; it merely declares 
that it cannot do so with reference to any place which is not thus assimi- 
lated. The Council of the League of Nations (Official Journal, 1923, p. 
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604) has decided that the inhabitants of mandated areas do not have the na- 
tionality of the mandatory by reason of their birth in such areas, though they 
may be given the nationality of the mandatory through naturalization. Of 
course, however, the inhabitants of a mandated territory might have the 
nationality of the mandatory jure sanguinis. 

The fact that both jus soli and jus sanguinis are recognized in the con- 
vention makes it necessary to admit the existence of dual nationality at birth 
under some circumstances. (See comment under Article 10.) Though the 
convention has been drafted with a view to abolishing dual nationality where 
practicable, it must be realized that the complete elimination of dual na- 
tionality at birth would require the adoption of a uniform rule and the con- 
sequent elimination of either jus soli or jus sanguinis. In view of the his- 
torical antecedents of the two bases and the fact that each is now embedded 
in the laws and constitutions of many states, the elimination of either seems 
impracticable at the present time. 

While jus sanguinis is no doubt the older of the two principles, national 
character having originated with membership in the family or tribe, and 
while this principle is now the basis of the nationality laws of most countries 
of the continent of Europe as well as of Asia, for many centuries jus soli was 
the basis of nationality in all countries in which the feudal system obtained. 
This system was in effect in France until the adoption of the Code Napoleon 
in 1803. (Cogordan, La Nationalité au Point de Vue des Rapports Inter- 
nationaux, pp. 1-28.) The change in the French laws was followed by 
changes in the laws of other European countries. It seems that in the Coun- 
cil of State, directed by Napoleon Bonaparte to prepare the Code, there was 
much discussion of the relative merits of the two systems. ‘Finally,’ says 
Weiss, “the First Consul (who seems not only to have presided at the meet- 
ings of the Council but to have taken an active part in the drafting of the 
Code) sought to justify, by the presumed attachment of a child for his native 
land, the application of jus soli to the determination of his nationality of 
origin; ‘it could not but be to the advantage of the state,’ said he in the course 
of the discussion, ‘to extend the empire of French laws to sons of foreigners 
who are established in France and have the French spirit and French habits; 
they have the attachment which any one naturally bears to the country 
where he was born.’”’ (Weiss, Droit International Privé, I, 46-47.) It 
will be observed that Napoleon did not propose to grant French nationality 
to all persons born in France of alien parents, but only to those born in France 
of alien parents established therein. Notwithstanding his proposal, it seems 
that the contrary views of the members of the Council prevailed and the jus 
sanguinis was adopted as the basis of French nationality. (As to the history 
of jus sanguinis, with regard particularly to the French Laws, see Weiss, op. 
cit. I, ec. 1 and 2; Cogordan, op. cit. 1-28; de Lapradelle, Nationalité d’Ori- 
gine, pp. 1-28.) 

Jus soli, which is usually regarded as an outgrowth of the feudal system, is 
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still the basis of the nationality laws of Great Britain and the United States 
and of most of the Latin American states. Provisions based upon it may 
also be found, in one form or another, in the laws of most countries of con- 
tinental Europe. On the history of jus soli see Calvin’s case (1608) 4 Coke 
1; Lynch v. Clarke (1844) 1 Sandf. p. 583; United States v. Wong Kim Ark (1898) 
169 U. 8. 649; Blackstone’s Commentaries, Bk. I, ec. 10; E. Munroe Smith, 
The Law of Nationality, Political Science Quarterly, 1891, p. 738; Van Dyne, 
Citizenship of the United States, c. 1; note in 41 Harvard Law Review, 
p. 643. 

It was not until the passage of the Act of 25 Edward III (1350) concerning 
the right of children born abroad of British fathers to inherit land in England, 
that the principle of jus sanguinis was introduced into the English law. The 
retention of jus soli in Great Britain was probably due to its insular position 
and to the fact that its alien population has been comparatively small. 
While the United States seems to have retained jus soli as an inheritance 
from Great Britain (Lynch v. Clarke, supra; U. S. v. Wong Kim Ark, supra) 
and no legislation upon the subject was passed until the adoption of the Civil 
Rights Act of April 9, 1866 (14 Stat. 27), the first nationality act passed by 
the Congress of the United States, 1790, (1 Stat. 104) contained a provision 
to the effect that children born abroad of American parents were to be 
“considered as natural born citizens.’”’ This statutory provision has had 
various mutations. The existing law (Revised Stat., $1993) is based on the 
Act of Congress of 1855, reading as follows: 

‘All children heretofore born or hereafter born out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be citizens of the 


United States; but the rights of citizenship shall not descend to children 
whose fathers never resided in the United States.” 


While jus soli became the basis of the law of nationality in the United States 
from the fact that it was the law in the colonies at the time when they sepa- 
rated from England, it has been retained for practical reasons, because of the 
fact that the population of the United States is partly composed of persons 
born in the territory of the United States of alien parents. This also explains 
its adoption by various Latin American states. 

From an examination of the nationality laws of the various states it ap- 
pears that seventeen are based solely on jus sanguinis, two equally upon jus 
soli and jus sanguinis, twenty-five principally upon jus sanguinis but partly 
upon jus soli, and twenty-six principally upon jus soli and partly upon jus san- 
guinis. The nationality law of no country is based solely upon jus soli. A 
combination of the two systems is found in the laws of most countries. 
Therefore, it is apparent that international law has not adopted either system 
to the exclusion of the other. Nor does there seem to be in the existing 
international law any provision for preferring one to the other as the 
basis of nationality. 
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ARTICLE 4 


A state may not confer its nationality at birth (jure sanguinis) upon a per- 
son born in the territory of another state, beyond the second generation of 
persons born and continuously maintaining an habitual residence therein, if 
such person has the nationality of such other state. 


COMMENT 


The nationality laws of most states which are based solely or principally on 
jus sanguinis contain no limitation upon the acquisition of their nationality 
by descendants of their nationals born abroad. Thus the nationality of such 
states may be transmitted indefinitely to successive generations of persons 
born and continuing to reside abroad. The French law formerly contained 
no provision under which succession to French nationality would be term- 
inated in such cases. The French law of 1927 still confers French nationality 
upon ‘‘every legitimate child born of a Frenchman in France or abroad” 
(Art. I, §1), but it also contains a provision under which the following may 
lose French nationality: 

“Any Frenchman, even though he be under age, who holding, by the 
operation of the law and without any expressed will on his part, a foreign 


nationality, is authorized on his request, by the French Government to 
maintain it.” (Art. LX, §4.) 


Provisions following the principle of jus sanguinis which have been en- 
grafted upon nationality laws based chiefly on jus soli contain in some cases 
certain limitations. The statute of the United States (R. S. §1993) which 
declares that persons born ‘‘out of the limits and jurisdiction of the United 
States’’ whose fathers are citizens thereof, are themselves ‘‘citizens of the 
United States,’ provides that “the right of citizenship shall not descend to 
children whose fathers never resided in the United States.’”” This means 
that the child does not acquire citizenship of the United States unless his 
father had his residence in the United States at some time before the child’s 
birth. (Weedin v. Chin Bow (1928), 274 U. 8. 657.) 

The British law concerning citizenship at birth (British Nationality and 
Status of Aliens Act, 1914, 4 and 5 Geo. V, ec. 17) after providing that British 
nationality is acquired at birth by any “person born within His Majesty’s 
dominions and allegiance,” also confers British nationality upon the fol- 
lowing: 

“‘ Any person born out of His Majesty’s dominions whose father was, at 
the time of that person’s birth, a British subject, and who fulfills any of the 
following conditions, that is to say, if either— 

(i) his father was born within His Majesty’s allegiance; or 

(ii) his father was a person to whom a certificate of naturalization 
had been granted; or 

(iii) his father had become a British subject by reason of any annexa- 
tion of territory; or 
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(iv) his father was at the time of that person’s birth in the service of 
the Crown; or 

(v) his birth was registered at a British consulate within one year or 
in special circumstances, with the consent of the Secretary of State, two 
years after its occurrence, or, in the case of a person born on or after the 
first day of January, nineteen hundred and fifteen, who would have been 
a British subject if born before that date, within twelve months after the 
first day of August, nineteen hundred and twenty-two.” 


The Norwegian law of nationality of August 1, 1924, Sec. 9, reads in part 
as follows (translation): 

“A Norwegian man or Norwegian unmarried woman who was born 
abroad and who has never resided in Norway, shall be deemed to have 
ceased to be a Norwegian subject when becoming 22 years of age. The 
King, or the person authorized thereto by the King, may, however, grant 
a certificate for the retention of the nationality.” 


Provisions similar to that last quoted are found in the nationality law of 
Denmark of April 18, 1925, Section 6, in the law of Finland of June 17, 
1926, Section 2, in the law of Iceland of June 15, 1926, Section 6, and in 
the law of Sweden of May 23, 1924, Article 9. 

The laws of the following states provide that their nationality is acquired 
in cases of children born abroad of their nationals if such children take up 
their residence in the territories of such states: Brazil, Law No. 904, 1902, 
Art. 1, 2; Chile, Constitution, of 1925, Art. 5, 2; Colombia, Constitution of 
1886, Art. 8, 1; Ecuador, Constitution, Art. 6, 3; Guatemala, Constitution, 
Art. 5, 2; Paraguay, Constitution, Art. 35, 2. 

It seems quite undesirable that the nationality of any state should be ac- 
quired jure sanguinis by unlimited generations of persons born in the terri- 
tory of another state, and having the nationality of the latter under its law. 
While nationality is not necessarily dependent upon domicile, it is self- 
evident that it can not be completely divorced from it. Under normal con- 
ditions most of the nationals of any state will have their habitual residence 
within its territory; otherwise nationality becomes meaningless. 

Professor de Lapradelle, whose book, Natzonalité d’Origine, contains an 
argument in support of jus sanguinis as the better rule for acquisition of na- 
tionality at birth, concedes the desirability of placing some limit upon it. 
(Op. cit., p. 403.) That there should be a limitation there can hardly be a 
reasonable doubt, although differences of opinion may exist as to where it 
should be set. The rule set forth in this article is suggested as a reasonable 
limitation. 

This article does not purport to state the existinginternationallaw. It pro- 
poses a change in the existing law which will reconcile the interests of the states 
whose nationals have emigrated and the interests of the states into which they 
have immigrated. It selects as the point for determining where the first state 
shall cease to confer nationality jure sanguinis, the end of the second genera- 
tion of persons born abroad. Mention has been made of the fact that the 
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nationality laws of many states are not so limited. Indeed by the laws of 
some states, nationality is conferred on descendants of their nationals with- 
out any limit as to the number of generations. In cases of persons born in 
countries having the jus solz, such laws not only produce dual nationality but 
make possible an indefinite condition of dual nationality. This would seem 
to take insufficient account of the interests of the state to which people 
may have migrated. Under the proposed rule acquisition of a state’s na- 
tionality jure sanguinis is not interrupted unless two generations following 
the original emigrant have been born abroad and have at all times main- 
tained their habitual residence in the state in which they were born. This 
means that if X emigrates from the territory of State A to the territory of 
State B, X’s child and X’s grandchild may be given A’s nationality jure 
sanguinis, but X’s great-grandchild may not be given A’s nationality jure 
sanguinis if his father and grandfather were born and habitually resided in 
the territory of B, and if the great-grandchild has the nationality of B at 
birth. 

In the application of the term “habitual residence” in this article, both 
the child and the grandchild of the emigrant must have continuously had 
such residence in the territory of the state of immigration prior to the birth 
of the person upon whom the original state is prevented by the Article from 
conferring its nationality. The term “habitual residence” has been used in 
a number of modern treaties. (See, for example, the Minorities Treaty 
between the Principal Allied and Associated Powers and Poland, of June 28, 
1919.) Perhaps the content of that term cannot be stated very exactly, but 
it seems a more satisfactory term than any other which might be employed 
in this connection. Generally speaking it refers to the place where a person 
has his principal place of abode, or if that cannot be ascertained, the place 
which is the center of his principal activities and interests. For special 
definitions, see the German-Czecho-Slovak treaty, signed at Prague, June 
29, 1920 (20 L. N. T. S. 98) ; and the German-Polish treaty, signed at Vienna, 
August 20, 1924 (32 L. N. T. S., 332). 


ARTICLE 5 


A state may not confer its nationality at birth (jure soli) upon a person born 
within its territory if such person is the child of an alien having diplomatic 
immunity therein or otherwise not subject to its jurisdiction. 


COMMENT 


This article expresses what is deemed to be a rule of existing international 
law. That diplomatic officers are entitled to special privileges and immunity 
from the jurisdiction of the courts of the states to which they are accredited 
is a rule of international law long established and generally recognized, al- 
though differences of opinion may exist as to the extent and application of 
the rule in particular circumstances. 
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In particular, there seems to be a difference of opinion upon the question 
whether a diplomatic officer is entitled to immunity in a foreign state other 
than that to which he is accredited. No attempt has been made in Article 5 
to define and state the limitations of diplomatic immunity. 

It is believed that, under the laws of most if not all states having jus soli, 
the nationality of such states is not conferred upon persons born within their 
territories to foreign dipomatic officers, at least to such as are accredited to 
those states. According to the dicta of courts, this seems to be the rule in 
Great Britain and the United States. Calvin’s case (1609) 7 Coke 1; United 
States v. Wong Kim Ark (1898) 169 U.8., 649, 657. The laws of Argentina 
(Oct. 8, 1869, Art. I, §1) and Guatemala (Constitution of 1906, Art. V, 
§1), expressly state that their nationality is not acquired by the fact of birth 
within their territories in cases of children of foreign diplomatic officers. 
The laws of Brazil (November 12, 1902, Art. I, par. 1), and Chile (Sep- 
tember 18, 1925, Art. V, §1), provide that persons born within their terri- 
tories to persons in the service of the countries to which they belong do not 
acquire the nationality of the country of birth. 

It should be observed that this article is applicable to a person whose 
parents enjoy diplomatic immunity in the territory of the state in which such 
person is born, whether or not the parents are diplomatic officers. Thus, it is 
applicable to the child of a consul of a foreign state if such consul is entitled 
to diplomatic immunity under the law of the state of birth or a treaty to 
which such state is a party. 

The expression, ‘otherwise not subject to its jurisdiction,’ Article 5 
would exempt children of foreign sovereigns, and children born on public 
ships of foreign states. It would also exempt children born in territory of a 
state temporarily occupied by the armed forces of a another state, at least if 
the parents of the child have the nationality of the occupying state. 

With reference to this article attention is called to Article 5 of the Treaty 
of July 30, 1891, between Belgium and France. 


ARTICLE 6 


When a state has conferred its nationality at birth (jure soli) upon a person 
born within its territory who is the child of an alien then present therein as an 
officer of another state but not having diplomatic immunity therein, such 
state shall provide procedure by which the child may be divested of that 
nationality during its minority. 


COMMENT 


The growth of international intercourse has involved the sending by 
states of representatives of various categories to other states, such as consuls 
and other commercial agents, customs agents, public health officers and 
representatives of scientific branches of the government sent abroad for 
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special investigations. The children of such persons would not ordinarily 
come under Article 5, although under special statutory or treaty provisions in 
effect in some states they might come under the scope of that article. 

Because of constitutional provisions in the law of some states, in which 
jus soli is embedded in the constitution, a provision purporting to exempt 
children of any foreign officials from the operation of jus soli might raise 
special difficulties. On the other hand, it seems likely that in the great 
majority of these cases neither the parents nor the child will desire that the 
latter shall have the nationality of a state where the child happens to be born 
while his parents are sojourning there for official purposes. It seems desir- 
able, therefore, that, to meet the exigencies of such cases, statutory provisions 
should be made under which the parents may renounce the nationality of the 
state of birth in behalf of their children. 

It is apparent that the adoption of Article 6 will add a new rule to 
existing international law. 

With reference to this article attention is called to Article 2 of the draft 
of the League of Nations Committee of Experts for the Progressive Codifica- 
tion of International Law, January 29, 1926, (C. 196, M. 70. 1927, V, p. 27); 
also to Article 3 of the resolutions adopted by the Institut de Droit Interna- 
tional, September 29, 1896, Annuaire de |’Institut, No. 20, p. 289. It will 
be observed that the provision of the former would in effect be similar to that 
of Article 6 of this draft. It is applicable to children of any foreign officials 


exercising official duties in the state, while the provision of the Institute’s 
resolution is applicable only to.“‘children of diplomatic agents or of consuls 
(missi) regularly accredited in the country where they are born.”’ Both of 
these projects adopt the fiction that the children are born in the country 
from which their parents come. That fiction would seem to involve an 
unnecessary circumlocution. 


ARTICLE 7 


A state shall confer its nationality, as of the time of birth, upon a child 
born within its territory of unknown parents or of parents whose nationality 
cannot be ascertained ; and it shall be presumed that a foundling was born in 
the territory of the state in which it is first found. 


COMMENT 


This provision is intended to prevent statelessness in cases of children 
born in countries whose nationality laws are based upon jus sanguinis, of 
parents who are unknown or of parents whose nationality cannot for some 
reason be ascertained. It is not applicable to children of parents who are 
themselves stateless, but Article 9 would be applicable to such persons. 
Provisions similar to this, with some variations, are found in the nationality 
laws of the following countries: Austria, Law of July 30, 1925, Par. 14; Bel- 
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gium, Law of May 15, 1922, Art. 1, 2 (presumed to be born on Belgian terri- 
tory until contrary proved); Bulgaria, Law of Dec. 31, 1903, as amended to 
July 24, 1924, Art. 5, 2; China, Law of Dec. 30, 1914, Art. 1 (d); Costa Rica, 
Decree of May 13, 1889, Art. 1, 4; Danzig, Law of May 30, 1920, See. 1; 
Denmark, Law of Apr. 18, 1925, Sec. 1; Dominican Republic, Const., Art. 8, 
5; Egypt, Law of May 26, 1926, Art. 10, 3; Esthonia, Law 87 of Oct. 27, 1922, 
Sec. 2 (8); France, Law of Aug. 10, 1927, Art. 1, 7; Germany, Law of July 22, 
1913, Sec. 4; Greece, Law of Oct. 29, 1856, as amended by Law of Sept. 13, 
1926, Art. 14 (c); Hungary, Law of 1879, Art. 19 (unless foreign citizenship 
proved); Italy, Law of June 13, 1912, Art. 1, 3; Japan, Law No. 66 of 1899, 
as amended by Law No. 19 of July, 1924, Art. 4; Latvia, Law of June 2, 
1927, Art. VII; Mexico, Law of May 28, 1886, Art. 1, 2; Monaco, Civil Code, 
Art. 8, 2; Netherlands, Act of Dec. 12, 1892, as amended to Dec. 31, 1920, 
Art. 2 (b); Norway, Law of Aug. 8, 1924, Sec. 1; Portugal, Civil Code of 
1867, Art. 18, 4; Roumania, Law of Feb. 23, 1924, Art. 3. 

It is apparent that Article 7 would have no effect in some jus soli coun- 
tries, other than to create the presumption that a foundling is born in the 
territory of the state in which it is first found. While the laws of most 
countries of jus sanguinis probably coincide with Article 7, it may conflict 
with some of them. It may be proper to regard this article as making a 
new rule of international law, and it might require some countries to change 
their laws. 


ARTICLE 8 


When a person is born of parents who are of different nationalities and are 
not married to each other, the state of which the mother is a national shall 
regard the mother as standing in the place of the father for the purpose of 
determining the descent upon the basis of which its nationality (jure 
sanguinis) may be conferred; if such person is legitimated as the child of its 
father before it reaches the age of twenty-one years, the state of which the 
father is a national shall regard the person as the child of the father for that 
purpose, unless at the time of the legitimation the person is residing in the 
territory of the state of which the mother only is a national. 


COMMENT 


The laws of most countries contain special provisions concerning the na- 
tionality of children of their nationals born out of wedlock. See Belgium, 
Law of May 15, 1922, Art. 2; Bulgaria, Law of Dec. 31, 1903, as amended to 
July 24, 1924, Art. 5; China, Law of Dec. 30, 1914, 2 (b), (c), 12 (b), (c); 
Costa Rica, Decree of May 138, 1889, Art. I, 2, 3, Art. III, 4; Danzig, 
Law of May 30, 1922, Secs. 1, 3, 18; Denmark, Law of Apr. 18, 1925, Sec. 1; 
Egypt, Law of May 26, 1926, Art. 10; Esthonia, Law No. 87, Oct. 27, 1922, 
Sec. 2 (2) and (4); France, Law of Aug. 10, 1927, Arts. I and II; Germany, 
Law of July 22, 1913, Secs. 4 and 5; Greece, Law of Oct. 29, 1856, as amended 
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by Law of Sept. 13, 1926, Art. 14 (b) and (d); Guatemala, Const., Art. 5, 2; 
Haiti, Const., Art. 3, 2 and 3; Hungary, Law of 1879, Arts. 3, 4, 33; Iceland, 
Law of June 15, 1926, Sec. 1; Italy, Law of June 13, 1912, Art. 1, 2 and 3, 
Art. II; Japan, Law No. 66 of 1899, as amended by Law No. 19 of 1924, 
Arts. 3, 5 (3); Latvia, Law of Aug. 23, 1919, Art. 7; Lithuania, Law of Jan. 
9, 1919, I (f); Mexico, Law of May 28, 1886, Art. I, 2, 4; Monaco, Act of 
Dec. 18, 1892, as amended to Dec. 31, 1920, Art. I (a), (c), (d); Norway, Law 
of Aug. 8, 1924, Secs. 1,7; Poland, Law of Jan. 20, 1920, Arts. 4 (2), 5, 6; Rou- 
mania, Law of Feb. 23, 1924, Art. 2 (b) (the illegitimate children of a Rou- 
manian woman, even though born in a foreign country, are Roumanian; 
children legitimated by a Roumanian father are considered as always having 
been Roumanian); Salvador, Const., Art. 42, 3; Serbs, Croats and Slovenes, 
Civil Law of 1844, Par. 44, Note 2; Siam, Nat. Law of Apr. 10, 1913, 3 (2); 
Sweden, Law of May 23, 1924, Art. I; Switzerland, Lucerne Cantonal 
Decree of December 29, 1922, Art. I. 
The following provisions in the German Nationality Law of 1913 may 
be regarded as typical: 
“Sec. 4. The legitimate child of a German acquires by birth the citizen- 
ship of the father; the illegitimate child of a German woman the citizenship 


of the mother. 
“Sec. 5. The legitimation by a German effective in accordance with 
German law bestows the citizenship of the father on the child.” 


It is not clear that the child is regarded by the German law after legitimation 
as having been born legitimate, and therefore born a German subject. As 
the usual effect of legitimation is to remove the quality of illegitimacy and to 
place the child in other respects in the position which it would have held if 
born in wedlock, it seems reasonable to apply the law retroactively, and 
Article 8 has been drafted accordingly. 

The law of the United States contains no provision relating expressly to 
children born abroad to American women who are unmarried, and the ques- 
tion as to their nationality has never been finally settled. Moore expresses 
the view that American nationality is not in such cases derived through the 
mother (3 Moore, Digest 285); Van Dyne expresses the contrary view 
(Citizenship of the United States, p. 49). Van Dyne’s opinion that the child’s 
nationality follows that of the mother in such a case under “the law of 
nations” is hard to accept, since the question whether a person is a national 
of the United States depends upon the municipal law of the United States or 
a treaty to which it is a party. 

Cases involving the nationality of children born out of wedlock do not 
raise an international problem of great importance, but it is deemed appro- 
priate to include in the convention a provision for the nationality of such 
children when the father and mother have different nationalities. If the 
father and mother have the same nationality, there is no reason for dealing 
with the case in an international convention. 
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It may be well to point out that this article gives to a child born 
out of wedlock the nationality of the mother only in a case in which such 
child, if born legitimate, would have the nationality of the father under the 
law of the state of the mother’s nationality. Thus, limitations on the appli- 
cation of jus sanguinis existing in the law of the mother’s state would be 
applicable. 

Provisions concerning the nationality of illegitimate children are found in 
Article 9 of the draft of the League of Nations Committee of Experts (Appen- 
dix No. 6); Art. 2 of the resolution of the Institute of International Law 
(Appendix No. 4); Art. 2 of the Model Statute adopted by the Interna- 
tional Law Association at Stockholm September 9, 1924 (Appendix No. 5); 
Article 4 of the draft of the Kokusaiho-Gakkwai (Association of Inter- 
national Law of Japan), (Appendix No. 7). 

While Article 8 seems to coincide in principle with the laws of many 
countries, its adoption will have the effect of making a new rule of interna- 
tional law. 


ARTICLE 9 


A state shall confer its nationality at birth upon a person born within its 
territory if such person does not acquire another nationality at birth. 


COMMENT 


This article is designed to prevent the existence of statelessness in cases of 
persons born under certain conditions in countries having jus sanguinis. 
The broader provision contained in it is consistent with the special provisions 
contained in Article 7. 

The laws of some countries as, for example, the Italian Law of June 13, 
1912, Art. I, contain provisions under which their nationality is conferred 
upon children who are born in their territories of parents of foreign nation- 
ality if they do not acquire the nationality of their parents under the laws 
of the states to which the latter belong. An example of cases of the latter 
kind might also be found in the case of a child born outside of the United 
States of an American father who was likewise born outside of the United 
States, and who at the time of the child’s birth had never resided in the 
United States. Such child is not born a national of the United States, be- 
cause of the special limitation in the American law (R. 8. $1993) concerning 
the nationality of children born abroad of American parents. Weedin v. 
Chin Bow (1928), 274 U. 8. 657. 

A uniform rule to govern cases of the kind covered by this Article would 
seem desirable, although it is perhaps not of the greatest importance. In 
states in which the jus soli is applicable the above rule would not be needed. 

The adoption of this Article would result in modifying the laws of some 
countries whose laws are based principally upon the jus sanguinis. 

Provisions similar to Article 9 were included in some of the Peace Treaties 


= 
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of 1919, and in the Minority Treaties signed by the Allied and Associated 
Powers and Poland, Czecho-Slovakia, Roumania, the Serb-Croat-Slovene 


State and Greece. 


ARTICLE 10 


A person may have the nationality at birth of two or more states, of one or 
more state jure soli and of one or more states jure sanguinis. 


COMMENT 


A typical case of dual nationality is that of a person born in State A, 
which has the jus soli, of parents who are nationals of State B, which has the 
jus sanguinis, such person having at birth the nationality of State A and the 
nationality of State B. Cases may arise in which a person may acquire at 
birth multiple nationality, being a national of one or more states jure soli 
and of one or more jure sanguinis. It seldom happens that a person acquires 
the nationality of more than one state jure soli, although it is possible that 
this may happen, as in the case of a person born on a British vessel within 
the territorial waters of the United States. A case might also occur in which 
a person born in a territory under a condominium would have dual national- 
ity jure soli. Cases of the acquisition of dual nationality at birth jure 
sanguinis occur with some frequency. Such cases may arise from the fact 
that the father has dual nationality or from the fact that the nationality of 
the mother’s state may be acquired under the law thereof. The Turkish 
nationality law effective January 1, 1929, Art. 1, provides that ‘‘children 
born in Turkey or abroad of a Turkish father or a Turkish mother are Turk- 
ish citizens.’”’ It is possible that a child may have at birth, under special 
circumstances, the nationality of four or more states, although such cases 
are so rare that they do not require special consideration. It seems sufficient 
for practical purposes to consider the fact that under the operation of exist- 
ing nationality laws of various countries, cases of dual nationality arise in 
large numbers, usually where a person has one nationality jure soli and 
another nationality jure sanguinis. 

While most writers on nationality express the view that the existence of 
dual nationality is undesirable, at least in the cases of persons who have 
reached their majority, and while the laws of a number of states provide 
expressly that no person can have their nationality who has the nationality 
of another state, it is necessary to realize the fact that dual nationality does 
exist and will continue to exist unless all states will agree to adopt a single 
rule for nationality at birth. If it were possible to adopt such a uniform rule 
consideration might be given to the rule suggested by Vattel, which is in the 
nature of a compromise between jus soli and jus sanguinis. After expressing 
the opinion that, ‘‘by the law of nature alone, children follow the condition 
of their fathers,’ with regard to nationality, he adds: “ But I suppose that 
the father has not entirely quitted his country in order to settle elsewhere. 
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If he has fixed his abode in a foreign country, he is become a member of 
another society, at least as a perpetual inhabitant and his children will be 
members of it also.”” (Vattel, Law of Nations, Chitty’s ed., p. 102.) (For 
discussion of the principle involved in Vattel’s rule see de Lapradelle, de la 
Nationalité d’Origine, 94-105; E. Munroe Smith, “Nationality”, Political 
Science Quarterly, 1891, p. 738.) 

With regard to the principle just mentioned, it may be noted that in the 
laws of Colombia (Const. of 1886, Art. 8, 1), Ecuador (Const. of 1906, 
Art. 10, 2), and Honduras (Const. of 1904, Art. 7), a person born in the 
territory of the state of alien parents does not acquire its nationality jure soli 
unless his parents are domiciled or resident therein. This principle is also 
found in Art. 3 of the resolution adopted by the Institute of International 
Law, September 29, 1896 (Appendix No. 4). 

Each of the two rules for acquisition of nationality at birth, jus soli and | 
jus sanguinis, is embodied in the constitutions and laws of many countries, ; 
while combinations of the two in various forms are found in the laws of most 
countries. Countries of emigration are inclined to emphasize the jus san- 
guinis for the purpose of retaining the allegiance of descendants of their 
nationals who have settled in various parts of the world, while countries of 
immigration, including some countries of Asia and Africa, as well as those in 
the western hemisphere, are inclined to emphasize the jus soli, in order to 
have the allegiance of persons born within their territories of alien parents. 
The fact that the laws governing acquisition of nationality at birth are 
embedded in the constitutions of some countries would make it difficult to 
obtain general agreement to a single rule. It is interesting to note, however, 
that an attempt to formulate a uniform rule has been made in some of the 
draft projects. (See Arts. 1 and 3 of the resolution adopted by the Institut 
de Droit International at Venice, September 29, 1896, and Art. 1 of the 
resolution adopted by the same body at Stockholm, 1928 (Appendix No. 9); 
Section (1) (a) of the Model Statute adopted by the International Law 
Association, Stockholm, 1924 (Appendix No. 5); and Arts. 4 and 5 of the 
draft rules prepared by the Kokusaiho-Gakkwai (Association of Interna- 
tional Law of Japan) 1926 (Appendix No.7). While, as observed, difficulties 
would be encountered in attempting to obtain general agreement to any one 
of the proposed rules, they are doubtless worthy of consideration. The rule 
proposed by the International Law Association, according to which a child 
born in the territory of the state to an alien father shall acquire the national- 
ity of that state, provided that the father may have the nationality of the 
child changed to that of his own state by registering the child as a national 
thereof within a prescribed period, is interesting. However, it does not seem 
likely that states having large alien populations will consent to have their 
nationality withdrawn from children born in their territories while such 
children continue to be resident therein. 

The existence of dual nationality at birth in cases of children born in one 
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country of parents who are nationals of another, may, indeed, notwithstand- 
ing obvious disadvantages, be regarded as having some advantages. Per- 
sons born in countries of which their parents are not nationals are in a pecu- 
liar position and there may be some advantages in a system under which they 
may, within certain limitations, be able to choose between the nationality of 
the country of birth and that of the parents. Writers on international law fre- 
quently refer to the election to be exercised by such persons, but no provision 
of existing international law requires states to provide for an election. Article 
12 of this convention would make provision for a practical election, however. 


ARTICLE 11 


A person who has the nationality of two or more states shall not be subject 
to the obligation of military or other national service in one of these states 
while he has his habitual residence in the territory of another of these states. 


COMMENT 
It may seem that of two states claiming the services of a person who has 
the nationality of both, the state in which he maintains his residence has a 
stronger claim upon him than the other. But no such distinction is recog- 
nized in existing international law, according to which the claims of the two 


states are equal. 
It is apparent that Article 11 involves a change in the existing interna- 


tional law. It is believed that the proposed change is greatly to be desired. 
It does not seem reasonable that a young man who happens to have been 
born under conditions which give him dual nationality should be subject 
to equal claims by both upon his services as a national. The Congress of 
the United States recently adopted a Joint Resolution, approved by the 
President on May 28, 1928, requesting the President to negotiate agree- 
ments with the governments of other states under which persons born in 
the United States of nationals thereof might visit such states temporarily 
without being held for military or other national service. (H. J. Res. 
268, 70th Cong.) 

While Article 12 of this Convention provides for the termination of dual 
or multiple nationality upon a person’s attaining the age of twenty-three 
years, persons born with dual or multiple nationality find it necessary be- 
fore reaching that age not infrequently to leave the states in which they 
have their habitual residence and visit other states of which they are nationals, 
to attend to family matters or to study or for other purposes, and in order 
that they may be able to do so without molestation the proposed rule seems 
desirable. 

Some states have concluded agreements concerning military service in 
cases of persons having the nationality of two states. Some of these treaties 
provide that a person who has done military service in a country of which he 
is a national shall be exempt from the requirement of military service in the 
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other country of which he is a national. Thus the treaties between France 
and the Argentine Republic of January 26, 1927, and the treaty between 
France and Paraguay of August 30, 1927. The treaty between France and 
Belgium of July 30, 1891 also provides for exemption under certain circum- 
stances. A French law of November 5, 1928, provides that French nationals 
born abroad, possessing also the nationality of certain other countries, 
“shall be released from military service in peace time, provided they shall 
establish by an official document that they have complied with the military 
law of the foreign country of which they are nationals, or that there is no 
compulsory military service in such country.” (Article 4 bis, Journal 
Official, December 8, 1928.) 


ARTICLE 12 


A person who has at birth the nationality of two or more states shall, upon 
his attaining the age of twenty-three years, retain the nationality only of that 
one of those states in the territory of which he then has his habitual resi- 
dence; if at that time his habitual residence is in the territory of a state of 
which he is not a national, such person shall retain the nationality only of 
that one of those states of which he is a national within the territory of which 
he last had his habitual residence. 


COMMENT 

To illustrate: 

X is born in state A of parents who are nationals of state B. He remains 
in A and still has his residence therein when he attains the age of twenty- 
three years. Thereafter he has the nationality of A and is no longer a 
national of B. 

X, instead of remaining in A, is taken while an infant by his parents to B, 
where he continues to reside and where he still resides when he reaches the 
age of twenty-three. Thereafter he has the nationality of B only. 

X, in the case last mentioned, instead of remaining in B, goes at the age of 
nineteen years to state C, where he obtains employment with the intention of 
remaining there indefinitely. After he has attained the age of twenty-three 
he is a national of B only, unless during the preceding year he has formally 
renounced allegiance thereto, in which case he will have the nationality 
of A. 

This article is based upon the assumption that cases of dual or multiple 
nationality will continue to arise in the future, because of the impossibility of 
obtaining general agreement to a single rule for acquisition of nationality at 
birth. The object of the article is to afford a means by which dual national- 
ity may be ended. The time when a person has completed his twenty-third 
year is taken as the time for the termination of dual or multiple nationality. 
In connection with the application of this article it will be noted that it is 
applicable only to persons who, when they reach the age of twenty-three 


a 
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years, have a dual or multiple nationality. Thus, it has no application to a 
person born with dual nationality who renounces the nationality of one of the 
two countries concerned before reaching the age of twenty-three. The laws 
of some states allow a renunciation of nationality even to persons habitually 
resident in their territory. It should also be noted that Article 12 does not 
interfere with the provision of Article 4, inasmuch as children may be born 
before the father reaches the age of twenty-three years. 

It seems reasonable that a person born in a country of which his parents 
are not nationals should, within certain limitations, be able to choose be- 
tween the nationality of the country of birth and that of his parents. On the 
other hand he should be required to make such choice within a limited period 
after reaching the age of majority, which in most countries would be twenty- 
one years. Varying ages of majority with reference to naturalization are 
found in the nationality laws of various countries, but the age of twenty-one 
is, perhaps, predominant. 

It is believed that the actions of the individual upon attaining majority, 
particularly his choice in maintaining his home in one country or the other, 
rather than a mere declaration, should determine the nationality which he is 
to retain thereafter, although he should be allowed a reasonable period 
within which to make his decision and act accordingly. For this purpose two 
years seems sufficient. 

An examination of the nationality laws of the various states will show that 
domicile and residence play a very considerable part in determining the 
nationality of persons born in one state of parents having the nationality of 
another state. With regard to the nationality of persons born in the terri- 
tory of a state of parents who are nationals of other states attention is called 
to the following laws: Belgium, Nationality Law of 1922, Art. 8; Denmark, 
Law of Apr. 18, 1925, Sec. II; Egypt, Art. 11, Law of May 26, 1926; Greece, 
Law of Oct. 29, 1856, as amended by law of Sept. 13, 1926, Art 14 (e); Ice- 
land, Law of June 15, 1926; Italy, Law of June 13, 1912, Art. III; Mexico, 
Const. of 1917, Art. XXX, 1; Norway, Law of Aug. 8, 1924, Sec. 2; Domini- 
can Republic, Const., Art. VIII, 4; Egypt, Law of May 26, 1926, Art. 11; 
Bulgaria, Law of Dec. 31, 1903, as amended on July 24, 1924, Art. V (3); 
France, Law of Aug. 10, 1927, Art. IV; Sweden, Law of May 23, 1924, Art. 2. 

Article IV of the French law of 1927 reads as follows: 


“Article IV. Any person born in France of an alien becomes a French- 
man at the age of twenty-one if he has his domicile in France, unless, 
within the year following his becoming of age, he refused to take up the 
French citizenship in accordance with the prescriptions of Article II.’’ 
(Under Article II he is required to show that he has preserved the nation- 
ality of his parents.) 


Provisions similar to that of the French law just mentioned are found in 
the laws of Denmark, Dominican Republic, Egypt, Iceland, Mexico, Nor- 
way, Portugal, and Sweden, although, under the laws of Denmark and 
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Iceland the decisive age is nineteen, while under the laws of Norway and 
Sweden it is twenty-two. In the Mexican law the decisive age is the age of 
majority under the law of the father’s state. 

Article 11 of the Egyptian law of May 26, 1926, reads in part as follows: 

“Art. 11. Every individual born of a foreigner in Egypt who has his 
habitual residence there at the time of his majority becomes an Egyptian 
if, within the year which follows the said majority, he renounces his na- 
tionality of origin and makes a declaration of option for Egyptian na- 
tionality.” 

It will be noted that the term “habitual residence,” instead of ‘‘ domicile,” 
is used in the Egyptian law. 

With regard to the nationality of children of nationals born abroad, atten- 
tion is called to the following laws: Brazil, Law No. 904, 1912, Art. I, 2; 
Chile, Const. of 1925, Art. V, 2; Colombia, Const. of 1886, Art. VIII, 1; 
Iceland, Law of June 15, 1926, Sec. 6; Ecuador, Const., Art. VI (3); Finland, 
Law of June 17, 1927, Sec. 2; Guatemala, Const., Art. V, 2; Japan, Law No. 
66 of 1899, as amended by Law No. 19 of 1924, Art. 20, Sec. 2; Norway, Law 
of Aug. 8, 1924, Sec. 9; Panama, Const., Art. VI, 2; Paraguay, Const., Art. 
XXXV, 2; Portugal, Civil Code, Art. 18, 3; Uruguay, Const., Sec. II, 
Art. 6. 

Article 7 of the Italian nationality law of 1912 (supra) contains the follow- 
ing interesting provision for termination of dual nationality: 

“Except in the case of special provisions to be stipulated by interna- 
tional treaties, an Italian citizen born and residing in a foreign nation, 


which considers him to be a citizen of its own, retains still Italian citizen- 
ship, but he may abandon it when he becomes of age.” 


Article IX of the French nationality law of 1927 (supra) provides that 
French nationality may be lost by the following: 

“‘ Any Frenchman, even though he be under age, who holding, by opera- 
tion of the law and without any expressed will on his part, a foreign na- 
tionality, is authorized on his request, by the French Government to 
maintain it.” 


The Chilean law referred to above, according to which persons born abroad of 
Chilean parents do not become Chilean nationals until they settle in Chile, 
is, as elsewhere observed, typical of the laws of a number of Latin American 
countries. 

In view of the large number of municipal laws in which domicile or habitual 
residence is an important element in determining nationality in cases of the 
kind under consideration it would seem to be within the range of possibility 
to formulate a generally acceptable rule for the termination of dual national- 
ity upon the basis of habitual residence. It is interesting to note that Blunt- 
schli considered that, in a case of double or multiple nationality, the claim of 
the state of domicile should have preference. Bluntschli, Le Droit Interna- 
tional Codifié, 374. 
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While the proposed rule might in its operations be unacceptable to some 
individuals, it may be observed that no restrictive law will be acceptable to 
all persons under all circumstances. It is also important to bear in mind the 
fact, already mentioned, that the rule would apply only to persons having the 
nationality of at least two countries upon reaching the decisive age. Thus 
it would have no application to a person born with dual nationality who, 
before reaching the decisive age renounces the nationality of either country 
under a provision in its law, such as that found in Section 14 of the British 
Nationality and Status of Aliens Act of 1914, which reads as follows: 

“‘14.—-(1) Any person who by reason of his having been born within 
His Majesty’s dominions and allegiance or on board a British ship is a 
natural-born British subject, but who at his birth or during his minority 
became under the law of any foreign state a subject also of that state, 
and is still such a subject, may, if of full age and not under disability, make 
a declaration of alienage, and on making the declaration shall cease to be 
a British subject. 

(2) Any person who though born out of His Majesty’s dominions is a 
natural-born British subject may, if of full age and not under disability, 
make a declaration of alienage, and on making the declaration shall cease 
to be a British subject.” 

It is hardly necessary to add that this Article would not operate in any 
case to render a person stateless. 

Any state adopting Article 12 would be free to make special bilateral 
agreements with other states concerning the termination of dual nationality. 
The rule provided for in this Article is a standard, based upon certain prin- 
ciples, which, it is believed, should in general control, but it will not prevent 
states from adopting different bilateral agreements which may better meet 
the exigencies peculiar to them. 

With reference to this subject attention is called to the analysis of the 
laws of the various states by the application of which dual nationality may 
exist (Appendix No. 1). Various treaties provide for the termination of dual 
nationality arising at birth by some form of election: for example, treaties 
between Germany and Guatemala, September 20, 1857, Art. 10; Italy and 
Costa Rica, May 6, 1873, Art. 1; Spain and Salvador, March 2, 1885, Arts. 
1, 2; Italy and Mexico, August 20, 1888, Arts. 1, 2; Italy and Bolivia, October 
24, 1890, Art. 4; Germany and Bolivia, July 22, 1908, Art. 5; Belgium and 
Bolivia, April 18, 1912, Art. 5; Italy and Nicaragua, September 20, 1917, 
Art. 2. 

ARTICLE 13 


Except as otherwise provided in this convention, a state may naturalize a 
person who is a national of another state, and such person shall thereupon 
lose his prior nationality. 

The naturalization of a person does not terminate liability for an offense 
committed by him against his former state while a national thereof; pro- 
vided that a person who is naturalized shall not thereafter be subject to 
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punishment by the state of his former nationality for failure to perform mili- 
tary service the liability for which arose after his acquisition of an habitual 
residence in the territory of the naturalizing state. 


COMMENT 


The term naturalization as defined in Article 1, is the process by which a 
state confers its nationality upon a natural person after birth. That process 
has long been practised in most, if not all countries, and it must be clearly 
recognized in any restatement of the law of nationality. 

Under this article a person who is naturalized by a state zpso facto loses his 
prior nationality, whether or not he has obtained the express consent of the 
government of the state of which he was formerly a national or has performed 
military or other services for which he may have become liable under the 
laws thereof. However, if such person shall have violated the military 
service laws of his former state before taking up his residence in the natural- 
izing state his naturalization does not relieve him from liability to punish- 
ment for such violation. 

This article accords with the principle commonly known as the “right of 
expatriation.”’ 

It appears that the fact of naturalization in a foreign state causes loss of the 
prior nationality, without conditions under the laws of the following states: 
Australia, Austria, Belgium, Bolivia, Brazil, Canada, Chile, Colombia, 
Costa Rica, Cuba, Denmark, Ecuador, Germany, Great Britain, Guatemala, 
Haiti, Honduras, Iceland, Italy, Japan, Liberia, Mexico, Monaco, Nether- 
lands, Newfoundland, New Zealand, Palestine, Panama, Peru, Portugal, 
Roumania, Salvador, Spain, United States of America, Uruguay, Venezuela. 

Under the laws of the following states naturalization in a foreign state 
does not cause loss of the prior nationality unless the express consent of the 
state of prior nationality has been obtained or unless certain military serv- 
ices, required under the laws thereof, have been performed: Afghanistan, 
Albania, Bulgaria, China, Danzig, Egypt, Esthonia, Finland, France, Greece, 
Hungary, Iraq, Latvia, Norway, Persia, Poland, Russia, Kingdom of the 
Serbs, Croats and Slovenes, Siam, Sweden, Switzerland, Syria, Turkey. 

Under the laws of the following states, an alien may not be naturalized 
unless he has obtained the consent of the state of which he is a national: 
Austria, Belgian-Congo, Danzig, Ecuador, Japan, Monaco, Norway, Persia, 
Portugal, Roumania, Spain, Sweden. 

For citations of the laws referred to above, see the Analysis of Laws 
concerning Naturalization and Expatriation (Appendix No. 1). 

During the past half century there has been an enormous increase in 
emigration, especially from European countries to American countries. 
Such emigration is ordinarily accompanied by naturalization in the countries 
of immigration. It seems necessary therefore to regard the question of the 
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status of naturalized citizens as an international problem of considerable 
magnitude, and it seems entirely fitting that it should be regulated by inter- 
national agreements. 

At present it cannot be said that there is any general agreement upon the 
“right of expatriation,” that is, the right of an individual to cast off allegiance 
to the state of which he is a national, without obtaining its express consent, 
when he seeks the nationality of another country. As indicated above, the 
laws of the various states concerning naturalization and expatriation differ 
with regard to the question whether naturalization in and of itself, and with- 
out conditions, operates to sever the original tie of allegiance. Some recent 
legislation upon this subject has not been in the direction of a recognition of 
the ‘‘right of expatriation.”” The express permission of the government to 
cast off its nationality is required in the laws of the following new states: 
Danzig (Law of May 30, 1922, Sec. 18); Esthonia (Law of Oct. 27, 1922, 
Art. 20); Egypt (in case real property is owned in Egypt, Law of May 26, 
1926, Art. 15); Latvia (Law of June 2, 1927, Sec. 9); Poland (if liable for 
military service, Law of June 20, 1920, Art. 11, 2). However, it cannot be 
said that the general trend of modern opinion, as shown by legislation, is 
toward a recognition of the theory of indissoluble allegiance. The provision 
of the new French Nationality Law concerning expatriation through natu- 
ralization abroad (Law of Aug. 10, 1927, Art. 9) denies recognition of loss of 
French nationality, without the express permission of the French Govern- 
ment, until the Frenchman naturalized abroad has reached the age of 31 
years, and 10 years have elapsed since his enlistment in the French army or 
excuse from service therein. The German law, while it provides for the loss 
of German nationality in the case of a German who has abandoned his resi- 
dence in Germany and been naturalized in another country, contains a 
provision under which the individual may retain his German nationality by 
special permission of the German Government. (Law of July 1913, Sec. 
25). The Italian law is unusual, for, while it recognizes loss of Italian na- 
tionality in the case of an Italian who establishes a residence and is natural- 
ized abroad, it holds him liable still for service in the Italian army. (Law 
of June 13, 1912, Art.8.) The law of the Union of Soviet Socialist Republics 
(Ordinance of Oct. 29, 1924) seems to be quite as strict as that of the old 
Russian Empire. It requires the special permission of the Soviet authorities 
before a Russian can expatriate himself. 

The new Austrian law recognizes loss of Austrian nationality through the 
establishment of a residence and acquisition of naturalization in a foreign 
country. (Law of July 30, 1925, Par. 10.) The laws of Denmark (Apr. 18, 
1925, Sec. V), Norway (Aug. 8, 1924, Sec. 8), and Sweden (May 23, 1924, 
Art. 8) are similar to that of Austria. 

It should be remembered that a century ago all, or nearly all, countries of 
the world held to the doctrine of indissoluble allegiance. In the United 
States it was questioned whether the naturalization of an American national 
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by another country would put an end to his American allegiance. (3 Moore’s 
Int. Law Dig. 552-562; Moore’s Principles of American Diplomacy, Ch. 
VII, The Doctrine of Expatriation; Report of Citizenship Board, 1906, 160 
et seq., H. of R. Doc. 326, 59th Cong., 2d Sess.) However, most modern 
writers on the subject of international law seem to agree that the ‘right of 
expatriation,” proclaimed by the Government of the United States in the 
Act of Congress of July 27, 1868 (later embodied in R. S. §§1999 to 2001) 
is entitled to general recognition. This position of the United States was 
given formal approval by the International Law Association in its meeting at 
Stockholm in 1924. The introductory declaration, as included in Sections 
1999 and 2000 of the Revised Statutes of the United States, reads as follows: 


Sec. 1999. ‘‘ Whereas the right of expatriation is a natural and inherent 
right of all people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; and whereas in the recognition of this 
principle this Government has freely received emigrants from all nations, 
and invested them with the rights of citizenship; and whereas it is claimed 
that such American citizens, with their descendants, are subjects of for- 
eign states, owing allegiance to the governments thereof; and whereas it is 
necessary to the maintenance of public peace that this claim of foreign 
allegiance should be promptly and finally disavowed: Therefore any decla- 
ration, instruction, opinion, order, or decision of any officer of the United 
States which denies, restricts, impairs, or questions the right of expatria- 
tion, is declared inconsistent with the fundamental principles of the 
Republic.” 

Sec. 2000. ‘‘ All naturalized citizens of the United States, while in for- 
eign countries, are entitled to and shall receive from this Government the 
same protection of persons and property which is accorded to native-born 
citizens.” 


Mention may be made of the abandonment by the British Government in 
1870 of the common law rule of indissoluble allegiance. On May 21, 1868, a 
commission was appointed “for enquiring into laws of naturalization and 
allegiance.””’ It made an exhaustive study of the nationality laws of all 
countries, and submitted its report on February 20, 1869. The following 
important statement appears in the report: 


“The allegiance of a natural-born British subject is regarded by the 
common law as indelible. 

“We are of opinion that this doctrine of the common law is neither 
reasonable nor convenient. It is at variance with those principles on 
which the rights and duties of a subject should be deemed to rest; it con- 
flicts with that freedom of action which is now recognized as most con- 
ducive to the general good as well as to individual happiness and prosper- 
ity; and it is especially inconsistent with the practice of a State which 
allows to its subjects absolute freedom of emigration. It is inexpedient 
that British law should maintain in theory, or should by foreign nations be 
supposed to maintain in practice, any obligations which it cannot enforce 
and ought not to enforce if it could; and it is unfit that a country should 
remain subject to claims for protection on the part of persons who, so far 
as in them lies, have severed their connection with it.” 
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The committee advised against inserting in the British law a provision to the 
effect that ‘‘acquisition of a foreign domicile, or a certain length of residence 
abroad should divest a person of British nationality,” out of “regard to the 
difficulties which attend the definitions of domicile and proof of the fact, and 
also to the great diversity of circumstances under which men reside in foreign 
countries.”’ The report of the committee was followed by the passage of the 
British Naturalization Act of May 12, 1870, section 6 of which provided as 
follows: 


‘“‘ Any British subject who has at any time before, or may at any time 
after the passing of this act, when in any foreign state and not under any 
disability, voluntarily become naturalized in such state, shall, from and 
after the time of his so having become naturalized in such foreign state, 
be deemed to have ceased to be a British subject and be regarded as an 
alien.” 


However, Section 7 of the same Act of 1870 reads as follows: 


‘An alien to whom a certificate of naturalization is granted shall in 
the United Kingdom be entitled to all political and other rights, powers, 
and privileges and be subject to all obligations to which a natural-born 
British subject is entitled or subject in the United Kingdom, with this 
qualification, that he shall not, when within the limits of the foreign state 
of which he was a subject previously to obtaining his certificate of nat- 
uralization, be deemed to be a British subject unless he has ceased to be a 
subject of that state in pursuance of the laws thereof or in pursuance of 
a treaty to that effect.” 


The British Nationality and Status of Aliens Act of 1914 (4 and 5 Geo. 
5. ce. 17) seems to have adopted the principle that naturalization works a 
complete transformation in the national character of the person naturalized, 
regardless of whether he has obtained the consent of the Government of his 
former state to expatriate himself; Section 3 (1) reads as follows: 


‘““A person to whom a certificate of naturalization is granted by a 
Secretary of State shall, subject to the provisions of this Act, be entitled 
to all political and other rights, powers, and privileges, and be subject to 
all obligations, duties, and liabilities, to which a natural-born British 
subject is entitled or subject, and, as from the date of his naturalization, 
have to all intents and purposes the status of a natural-born British subject. 


Notwithstanding the fact that the “right of expatriation’”’ has not been 
recognized in a number of recent nationality laws, including the laws of some 
of the countries whose independence resulted from the World War, the mod- 
ern tendency is undoubtedly in the direction of its general recognition. The 
failure of certain countries to give more complete recognition to the ‘right 
of expatriation”’ may be due in some measure to a desire to maintain their 
armies at full strength. In this conection, it may be observed that the laws 
of some states require the express consent of the government before a na- 
tional can emigrate. (As to control of emigration, see Fauchille, Trazté de 
Droit International Public, I, pp. 834, et seq.) 

It does not seem too much to hope that some countries, which have not. 
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yet admitted the “right of expatriation,’”’? may be persuaded that an admis- 
sion thereof would not result in a serious depletion of man-power and would, 
on the other hand, tend to promote international intercourse of a beneficial 
character. 

It may be recalled that Germany, Austria, and Hungary, in the peace 
treaties following the World War, definitely admitted that the naturalization 
of their citizens or subjects in the allied or associated countries resulted in the 
loss of their original nationality. Article 278 of the Treaty of Versailles 
reads as follows: 


“Germany undertakes to recognise any new nationality which has been 
or may be acquired by her nationals under the laws of the Allied and Asso- 
ciated Powers and in accordance with the decisions of the competent au- 
thorities of these Powers pursuant to naturalization laws or under treaty 
stipulations, and to regard such persons as having, in consequence of the 
acquisition of such new nationality, in all respects severed their allegiance 
to their country of origin.” 


Similar provisions are found in Article 230 of the Treaty of St. Germain-en- 
Laye, in Article 213 of the Treaty of Trianon, and in Article 158 of the 
Treaty of Neuilly. 

Some authors, while admitting the right of expatriation in a broad sense, 
insist that it must be subject to regulation by the state of origin, to enable 
that state to protect its safety and welfare. (See Bar’s International Law, 
Gillespie’s Translation, 106; Cogordan, Op. cit. 10; Fauchille, op. cit., Vol. I, 
Paragraph 423; Zeballos, op. cit., Vol. III, 53-79; Fiore, International Law 
Codified (Borchard’s Translation), Paragraph 675; Bluntschli, Droit Inter- 
national Codifié, 5 ed., 370; Bluntschli, De la Qualité de Citoyen d’un Etat 
au Point de Vue des Relations Internationales, 2 Revue de Droit Interna- 
tional, 107, 115; Field’s International Code, 137; Westlake, op. cit., I, 237; 
Hyde’s International Law, I, 379; Moore, Principles of American Diplo- 
macy, 1918, p. 294.) 

While expressing the view that, in the present state of civilization, men 
should not be bound always to the states whose nationality they have at birth, 
several authors pointed out that certain obligations are due to the states of 
origin which cannot be evaded or dropped at any moment by the national when 
it suits his convenience, and that states, without going so far as to deny ex- 
patriation altogether, may prescribe reasonable regulations under which 
their allegiance may be renounced. (See for example, Bar., op. cit., 106; 
Cogordan, op. cit., 10; Field, op. cit., 271; Hall, op. cit., 281-282, 291-293). 
Even the United States, which has generally taken the position that all 
persons are free to emigrate and acquire a new nationality, has admitted 
that this freedom is subject to some limitations; for the Nationality Act 
of March 2, 1907, while providing in Section 2 that “any American citizen 
shall be deemed to have expatriated himself when he has been naturalized 
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in any foreign state in conformity with its laws, or when he has taken 
an oath of allegiance to any foreign state,” also provides “that no 
American citizen shall be allowed to expatriate himself when this country 
is at war.” 

W. E. Hall, who treats the subject of expatriation with much care (Hall, 
International Law, 291-293), observes: 


“International law must either maintain the principle of the permanence 
of original ties until they are broken with the consent of the state to which 
a person belongs who desires to be naturalized elsewhere, or it must recog- 
nize that the force of this principle has been destroyed by diversity of 
opinions and practice, and that each state is free to act as may seem best 
toit. There can be no doubt that the latter view is more in harmony with 
the facts of practice than the former” (pp. 281-282). 


While refusing to admit theoretically the existence of the ‘right of expatria- 
tion,’ Hall says: 

“ . . It would be a distinct gain if it were universally acknowledged 
that it is the right of every state to lay down under what conditions its 
subjects may escape from their nationality of origin, and that the acquisi- 
tion of a foreign nationality must not be considered good by the state 
granting it as against the country of origin, unless the conditions have been 
satisfied. It may at the present day be reasonably expected that the good 
sense of states will soon do away with such rules as are either vexatious or 
unnecessary for the safeguarding of the national welfare” (pp. 292-293). 


it is not easy to determine precisely where the line should be drawn with 
regard to the power of the state of origin to punish a former national who has 
obtained naturalization in another state for failure to perform military or 
other national service. On the one hand, it would seem contrary to any 
reasonable standard of justice to require the performance of such service 
in the case of one who left the state of origin in early childhood and subse- 
quently acquired naturalization in a foreign state and to inflict punish- 
ment for failure to perform supposed obligations liability for which could 
not have arisen until many years after acquisition of a residence in the state 
of naturalization. On the other hand it would seem equally unreasonable to 
hold that one who has deserted from the army of his state of origin should be 
able to obtain immunity from punishment for his offense by acquiring 
naturalization in another state. The above article is modeled closely upon 
Article II of the Naturalization Treaty of 1923 between the United States 
and Bulgaria (U. S. Treaty Series No. 684). The provisions concerning 
liability to punishment after naturalization for violation of the laws of the 
country of origin differ in the various naturalization treaties to which the 
United States is or has been a party. Some of these treaties contain pro- 
visions rather more liberal from the standpoint of the person naturalized, 
but the line seems to be drawn fairly in the treaty with Bulgaria, according 
to which the claims of the country of origin are regarded as ceasing, not, on 
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the one hand, at the moment of emigration nor, on the other at the moment 
of naturalization, but at the time when a permanent residence is acquired 
in the naturalizing state. Article 2 of the treaty of 1923 with Bulgaria 
reads as follows: 


“Nationals of either country who have or shall become naturalized in 
the territory of the other, as contemplated in Article I, shall not, upon 
returning to the country of former nationality, be punishable for the orig- 
inal act of emigration, or for failure, prior to naturalization, to respond to 
calls for military service not accruing until after bona fide residence was 
acquired in the territory of the country whose nationality was obtained by 
naturalization.” 


Since the naturalization of a person by a state affects the interesis of the 
state of which such person was formerly a national, by depriving it of one of 
its nationals, it may be thought that neighborly relations between the two 
states would require the former to notify the latter of its action. Such has not 
heretofore been the usual practice of states. While such precedure would no 
doubt have some advantages, it would involve the imposition of a large ad- 
ministrative burden on scme states, and for this reason it has not been 
proposed in this convention. The subject seems to be a proper one for 
bilateral agreements. 

ARTICLE 14 


Except as otherwise provided in this convention, a state may not naturalize 
an alien who has his habitual residence within the territory of another state. 


COMMENT 


The principle stated in Article 2 concerning the limitation upon the power 
of a state to confer its nationality is applicable here, and reference is made 
to the comment under that article. In general, it may be said that a proper 
regard for other states makes it unreasonable for any state to attempt to 
extend the operation of its naturalization laws so as to change the nationality 
of persons at the time resident in other states. 

It seems necessary to recognize that there are exceptions to the general 
rule contained in this article, and such exceptions are made in other 
articles of the convention. Thus, this article does not prevent a state from 
conferring its nationality upon a woman through her marriage to one of its 
nationals. Also it does not prevent the collective naturalization, under the 
first paragraph of Article 18, of persons residing outside of the territory of the 
state whose nationality is acquired. The laws of most states conferring their 
nationality upon alien women through marriage to their nationals make no 
mention of residence. 

Consideration has been given to the question of qualifying the word, 
“alien”’ in this article by the addition of the words “of full age,’”’ thus making 
it possible for a state by naturalizing the father of a family to naturalize his 
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minor children residing in another state. It is realized that there may be a 
difference of opinion upon this question, and the laws of some states provide 
for such naturalization. One view is that the desirability of maintaining the 
unity of the family requires that the minor children should be naturalized 
with the parent regardless of the place of their residence. Another view is 
that unity of the family does not really exist when the children remain out- 
side of the country in which their father resides and has been naturalized. 
A further consideration relates to the question of the reasonable de- 
mands of the state of which the children are nationals and in which they 
may have their residence at the time of the naturalization of their father in 
another state, especially when they have reached the age when liability for 
performance of military service may accrue. Altogether there seem to be 
strong arguments in support of retaining the article in its present form, 
so that children can not be naturalized through the naturalization of their 
father until they acquire a residence in the naturalizing state. 

With reference to this article attention is called to the following provision 
of Article 3 of the Resolution of the Institute of International Law, 1928 
(see Appendix No. 9): 


‘No individual can by naturalization acquire a foreign nationality so 
long as he resides in the country whose nationality he possesses.” 


Section (4) of the Model Statute adopted by the International Law Asso- 
ciation, 1924, provides as follows: 


““(4) Conditions as to Naturalization. Except in the cases referred to, 
sub (1), (2) and (3), the nationality of a conforming State shall not be ac- 
quired otherwise than by naturalization on the application of the person 
concerned, or, in the case of a minor, of such minor’s father (c), and the 
conditions imposed on applicants for naturalization shall include a condi- 
tion that the applicant must be domiciled within the State of which he or 
she desires to become a citizen and must have resided within that State or 
been in the service of that State during a specified period (d). Provided 
always that: (a) a woman marrying a national of a conforming State shall 
be dispensed from the said condition as to domicile and residence: (b) any 
child of a national of a conforming State who by reason of its birth outside 
the limits of such State has become a national of another State shall within 
twelve months after attaining majority be entitled to be naturalized as a 
national of such first mentioned State without complying with any of the 
said conditions as to domicile and residence imposed on other applicants 
for naturalization.” (Appendix No. 5.) (The exceptions, (1), (2) and (3) 
in the provision just quoted relate to (1) nationality acquired at birth, (2) 
effect of legitimation and (3) effect of marriage.) 


With regard to this article it is also of interest to note Article 271 of the 
Draft Outlines of an International Code, prepared by David Dudley Field, 
New York, 1872. It is as follows: 


“271. No person can be naturalized who is not at the time actually 
within the territorial limits of the nation by which he is naturalized. But 
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this article does not apply to a person whose last allegiance is extinguished 
pursuant to the second subdivision of article 262.” (Article 262 of Ficld’s 
Code relates to various ways in which expatriation may be effected.) 


ARTICLE 15 


Except as otherwise provided in this convention, a state may not naturalize 
a person of full age who is a national of another state without the consent of 
such person; but a state may naturalize a person not of full age, in connection 
with its naturalizaton of his parent, without the consent of such person. 


COMMENT 


While it is recognized that a state has the power to make nationals at birth, 
within certain limitations, of persons born within their territory or born 
abroad of their nationals (Article 3), this article expresses a general 
rule that a state cannot properly naturalize aliens without their consent. 
This general rule is subject to certain exceptions. 

Aside from the question whether international law relates in any case 
directly to natural persons or whether it relates only to states, the general 
principle that no state is free to acquire the allegiance of natural persons 
without their consent is believed to be generally recognized. An attempt to 
do so would be a disregard of the interests of the state of which the person is a 
national, particularly in view of the fact that nationality involves obligations 
as well as rights or privileges. 

The United States and certain European states have protested against the 
application to their nationals of laws and decrees of Peru, Spain (with refer- 
ence to Cuba) Venezuela, Mexico and Brazil under which it was attempted 
to impose the nationality of those countries upon aliens within their terri- 
tories, without their consent, upon various grounds, such as marriage to 
native women, residence, and acquisition of real property. (3 Moore, 
Digest of International Law, pp. 302-311.) These cases, however, should be 
differentiated from certain cases which arose in Haiti in 1899 with regard to 
Americans who had immigrated into Haiti and obtained from the Haitian 
Government grants of public lands conditioned upon the assumption by 
them of Haitian allegiance. Concerning these latter cases, Secretary Hay, 
in an instruction of December 1, 1899 to Mr. Powell, American Minister to 
Haiti, said: 

“ As the immigration of the persons in question and the acceptance by 
them of a land grant from the Haytian Government appears to have been 
expressly conditioned upon their becoming citizens of Hayti, the transac- 
tion must be regarded as a voluntary contract whereby the immigrant 
settler renounced his American citizenship and became merged in the body 
politic of the Haytian Republic. You will test each individual case by 
this rule and act accordingly, withholding the passport if the fact of the 
acquisition of Haytian citizenship appear.”’ (3 Moore, Digest of Interna- 
tional Law, 311.) 
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The ‘‘consent’”’ mentioned in this article means express consent or an act 
which in itself shows unquestionably the desire and intention of a person to 
take the nationality of a state. The act in such case must have a direct 
relation to nationality. In an instruction of July 5, 1852, to the American 
Consul at Havana, Secretary of State Webster said: 


“Change of allegiance, which is manifested by the voluntary action and 
usually by the oath of the party himself, ought always to be accomplished 
by proceedings which are understood on all sides to have that effect. It is 
certainly just that acts which are to be regarded as changing the allegiance 
of American citizens should be distinctly understood by those to whom 
they are applied as having that effect; that the practical as well as the 
theoretical construction of such acts should be unequivocal and uniform, 
and that no acts should be deemed acts of expatriation except such as are 
openly avowed and fully understood.” (3 Moore, Digest of International 
Law, 303.) 


‘Whatever be the effect of giving to a foreigner the status of a subject or 
citizen with his own consent, a country has no right to impose the obliga- 
tions of nationality, still less to insist that this foreign subject shall aban- 
don in its favour his nationality of origin. Consent no doubt may be a 
matter of inference: and if the individual does acts of a political, or even, 
possibly, of a municipal nature, without inquiry whether the law regards 
the performance of such acts as an expression of desire on his part to iden- 
tify himself with the state, he has no ground for complaint if his consent is 
inferred, and if he finds himself burdened upon the state territory with 
obligations correlative to the privileges which he has assumed. But apart 
from acts which can reasonably be supposed to indicate intention, his na- 
tional character may with propriety be considered to remain unaltered. 
It is unquestionably not within the competence of a state to impose its 
nationality in virtue of mere residence, of marriage with a native, of the 
acquisition of landed property, and other such acts, which lie wholly 
within the range of the personal life, or which may be necessities of com- 
mercial or industrial business. The line of cleavage is distinct between the 
personal and the public life. Several South American states have unfor- 
tunately conceived themselves to be at liberty to force strangers within 
their embrace by laws giving operative effects to acts of a purely personal 
nature.” (Hall, International Law, 8th ed., pp. 267, 268.) 


The reasons for the exception concerning minor children are apparent. 
The propriety of naturalizing minor children through the naturalization of 
their parents arises from the principle of the unity of the family and the head- 
ship of the father or of the widowed mother. Such naturalization is pro- 
vided for in the laws of many states. (See Analysis of Laws concerning 
Naturalization and Expatriation, Appendix No. 1.) 

Perhaps the commonest case of naturalizaton of an adult without con- 
sent, is that of the naturalization of married women through the naturaliza- 
tion of their husbands. This raises a problem similar to that which is 
covered by Article 19 of this Convention, and much of the comment under 
Article 19 is applicable here. It would seem to be in line with the modern 
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ideas of the status of married women to require that their consent should be 
given to their naturalization when their husbands are naturalized, and the 
text of Article 15 would have this effect. It might have the result in some 
cases of causing members of one family to have different nationalities, but 
the cases would probably be few in which this result would follow. 

Several draft projects contain provisions relating to this subject. The 
provision of the Model Statute of the International Law Association con- 
cerning naturalization is quoted above. Except in the case of a minor 
naturalized through the naturalization of his father, naturalization must be 
“on the application of the person concerned.” 

The draft of the Association of International Law of Japan (Article 3) 
reads as follows: 

“A State cannot impose its nationality upon aliens against their will on 


the sole ground of their having their residence, however permanent, 
within its territory.” (See Appendix No. 7.) 


The draft of the League of Nations Committee of Experts (Article 6) reads 
as follows: 


‘“‘Naturalisation may not be conferred upon a foreigner without his hav- 
ing shown the will to be naturalised or at least without his being allowed to 
refuse naturalisation.”” (See Appendix No. 6.) 


The draft of the Institut de Droit International of 1928 provides (Article 3) : 


“ An individual can not acquire by naturalization a foreign nationality 
unless he makes application therefor. 

“The state of residence may nevertheless impose its nationality, at the 
expiration of a certain time, fixed so far as possible by convention, and 
under reserve of a right of option.”” (See Appendix No. 9.) 


ARTICLE 16 


When a person, after having been naturalized by a state, establishes a 
residence of a permanent character within the territory of a state of which he 
was formerly a national, the latter state may re-impose its nationality upon 
such person without his consent, whereupon he shall lose the nationality 
acquired by naturalization. 


COMMENT 


This article is applicable only to a naturalized person who (1) returns to 
the territory of the state of which he was formerly a national, and (2) es- 
tablishes therein a residence of a permanent character. It operates directly 
upon the naturalized person by terminating his nationality acquired by natu- 
ralization, if the state of which he was formerly a national, and to which he has 
returned, restore its nationality to him. It does not interfere with the 
power of the naturalizing state to withdraw its nationality when it sees fit. 

This article is not designed to penalize the naturalized person nor to inter- 
fere with his freedom of movement. So far as this article is concerned he is 
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free to travel and sojourn where he pleases. It does not interfere with his 
freedom to visit the territory of the state of which he was formerly a na- 
tional, or to reside therein temporarily. But if he takes up a permanent 
residence therein certain results follow. He becomes subject to restoration 
through legal process to the state in which he has voluntarily reestablished 
himself, and in that case loses the nationality acquired by naturalization. 

The “residence of a permanent character’? mentioned in this article re- 
quires no prolonged stay in the territory. It merely requires physical 
presence of a person in the territory at a given time, plus an intent to remain 
therein for an indefinite time, although such intent may be presumed from 
actions on his part, such as selling his house of residence and closing out his 
business in the country of naturalization and purchasing a house and opening 
up a business in the country of origin. Also the place where he maintains 
his family, if he has one, is an element to be considered. It will be observed 
that this “residence of a permanent character” has a different connotation 
from the term “habitual residence,’ used elsewhere in this draft. The for- 
mer relates to the intent of an individual at a particular moment and the 
latter to the place where he is physically present for the most part over a 
period of time. 

This article coincides with, and is a corollary to, the three preceding arti- 
cles. It is based upon the theory that naturalization implies a complete 
transformation of the national character of a person, by which he becomes 
detached from one state and attached to another. In general, it is designed 
as a corrective for the cases of persons who seek to obtain the advantages of 
naturalization without fulfilling its obligations. It proceeds upon the as- 
sumption that, as in each case of naturalization two states may be interested, 
the subject of naturalization may properly be dealt with in treaties, par- 
ticularly with a view to preventing or correcting abuses and making the na- 
tional character of persons correspond in general with the facts of their lives. 

Since in the past naturalization laws have been subject to much abuse on 
the part of persons who have taken advantage of them for the purpose of 
escaping obligations to the countries from which they came and in the terri- 
tory of which they reestablished themselves after naturalization, agreement 
upon a rule such as that contained in this article seems necessary in order 
that there may be agreement upon the very important and basic rule that 
naturalization effects a complete change of nationality. 

This article is proposed for the purpose of protecting the rights of the 
state of original nationality, rather than those of the naturalizing state, 
although it will have the effect of protecting both against persons who may 
attempt to obtain the advantages of the laws of both without fulfilling ob- 
ligations to either. It does not interfere with the power of the naturalizing 
states to adopt such domestic legislation as they may desire, for withdrawal 
of their nationality from persons who, having acquired it through naturaliza- 
tion, have departed from their territories and established themselves abroad. 


ARTICLE 16 57 


For example, it would not conflict with the provision of Section 2 of the law of 
the United States of March 2, 1907 (34 Stat. 1229), which provides for a 
presumptive loss of the nationality of the United States in the case of a 
naturalized citizen thereof who resides for two years in the foreign state from 
which he came or for five years in any other foreign state; nor would it con- 
flict with the laws of certain Latin American states under which their na- 
tionality is lost in cases of naturalized persons who reside for protracted 
periods in the countries from which they came, except as officials, or with 
the express permission of the naturalizing state. The period is two years in 
the law of Costa Rica (Law of May 13, 1889, Art. 11), Salvador (Law of 
Apr. 3, 1900, Art. 10), and Mexico (Law of May 28, 1886, Art. 10), and five 
years in the laws of Cuba (Const., Art. VII, 4) and Nicaragua (Law of For- 
eigners, Art. 31). See also Italian Law of Nationality of June 13, 1912, Art. 
9, No. 3. 

Section 7 of the British Nationality and Status of Aliens Act of 1914 
authorizes the Secretary of State to revoke naturalization certificates in cer- 
tain specified classes of cases, including the case of a naturalized person who 
“(d) has since the date of the grant of the certificate been for a period of not 
less than seven years ordinarily resident out of His Majesty’s dominions 
otherwise than as a representative of a British subject, firm, or company 
carrying on business, or an institution established, in His Majesty’s domin- 
ions, or in the service of the Crown, and has not maintained substantial con- 
nection with His Majesty’s dominions.”’ 

Section 15 of the Naturalization Act of the United States of June 29, 1906 
(34 Stat. 601; U. 8. C. Title 8, Sec. 405), contains a provision to the effect 
that the acquisition by naturalized citizens of a permanent residence abroad 
within five years after naturalization raises a presumption that the naturali- 
zation was procured fraudulently. The statute further provides for the 
cancellation of the naturalization, when reported by diplomatic or consular 
officers, through judicial proceedings. The decree of the court in such cases 
declares that the naturalization was void ab initio. 

Naturalized persons within the purview of Article 16 may be divided 
roughly into two classes: first, those who obtain naturalization evidently 
without an intention of settling permanently in the territory of the naturaliz- 
ing state and fulfilling the obligations which are supposed to be involved in 
naturalization, and second, those who, after settling there, are persuaded by 
one reason or another, to resume residence in their native lands. The Gov- 
ernment of the United States has endeavored to cope with the situations 
presented by cases of both classes, by treaty as well as statutory provisions. 
The original naturalization conventions with German states, the so-called 
Bancroft treaties, and most of the naturalization treaties subsequently con- 
cluded between the United States and various foreign countries, contain 
a clause to the effect that, when a naturalized citizen resumes residence of a 
permanent character in his former country, he shall be deemed to have re- 
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nounced his naturalization, and that a residence of two years in the former 
country raises a presumption of permanence. Article 3 of the Naturaliza- 
tion Convention of 1924 between the United States and Bulgaria, which 
resembles in the main the older conventions, reads as follows: 

“Tf a national of either country, who comes within the purview of 
Article I, shall renew his residence in his country of origin without the in- 
tent to return to that in which he was naturalized, he shall be held to have 


renounced his naturalization. ; 
“The intent not to return may be held to exist when a person natural- 
ized in one country shall have resided more than two years in the other.” 


The Inter-American convention signed at Rio de Janeiro, August 13, 
1906, provides (Art. 1) that a naturalized person who resumes a residence of a 
permanent character in his native country “will be considered as having 
resumed his original citizenship, and as having renounced the citizenship 
acquired by the said naturalization’’; and (Art. 2) that residence of two 
years in the native country gives rise to a presumption of permanence, but 
this presumption may be overcome. The Italian-Nicaraguan treaty signed 
on September 20, 1917, contains a similar provision (Art. 4). 


ARTICLE 17 


When a person’s nationality based upon his alleged naturalization is in 
question between two states, such naturalization may ordinarily be estab- 
lished by a certificate issued by the competent authority of the naturalizing 
state; but the validity of such a certificate may be impeached upon the 
ground that it was procured fraudulently or issued in violation of the provi- 
sions of a convention to which the naturalizing state is a party. 


COMMENT 


Because of the frequency with which questions concerning naturalization 
arise before arbitral tribunals and in diplomatic correspondence, it seems 
desirable to include in the convention this provision for the establishment of 
nationality where naturalization is in question. 

By the law of most countries, certificates of naturalization are issued by 
the competent authority when nationality is conferred upon the application 
of an alien. Such certificates are more formal in character than ordinary 
documents. In the United States, the Act of Congress of June 29, 1906 
(34 Stat. 603), provides in Section 27 the form of certificate used by the 
United States. The same act provides (Section 15) for suits to cancel and 
set aside ‘‘the certificate’”’ of naturalization “‘on the ground of fraud or on 
the ground that such certificate of citizenship was illegally procured.” 

The British Nationality and Status of Aliens Act of 1914 gives similar im- 
portance to the certificate of naturalization. Section 7 authorizes the Secre- 
tary of State for Home affairs to ‘revoke the certificate’? when it is es- 
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tablished that it has been “obtained by false representation or fraud, or by 
concealment of material cireumstances.”’ 

Article 17 provides that the certificate of naturalization issued by a com- 
petent authority will ‘“‘ordinarily” be sufficient to establish the nationality 
which may be in question in a given case. It will indicate both the fact of 
naturalization and the validity thereof. But this is not always true, and 
the validity of such a certificate may be impeached on the ground that the 
document was procured by fraud or on the ground that fraud was practised 
in connection with the issuance of the certificate. 

The question of the impeachment of naturalization has been the subject of 
extensive diplomatic discussion and argument in international arbitral 
tribunals. (See 3 Moore’s International Arbitrations, 2583-2655; 1 Hyde, 
International Law, Sec. 371; Ralston, Law and Procedure of International 
Arbitrations, Secs. 314-325; Van Dyne on Naturalization, pp. 142-189.) 
Van Dyne, pp. 144, et seq., quotes in full the exhaustive opinion rendered by 
the Spanish Treaty Claims Commission in 1905 in the case of Ruiz v. United 
States, in which the question of the right to impeach naturalization certifi- 
cates was discussed and numerous authorities and decisions in support of 
such right were cited. The subject was thoroughly threshed out before the 
United States-Spanish Commission created under the agreement of 1871, and 
the above article follows in principle the formal agreement entered into by the 
arbitrators December 14, 1882. (3 Moore’s International Arbitrations, 2621.) 

It has been asserted that the authorities of one state may not ‘‘impeach” a 
certificate of naturalization issued by the authorities of another state. (Van 
Dyne on Naturalization, p. 142.) This is correct if it means that no state 
can properly assume authority to render a final decision ex parte upon the 
question of the validity of a naturalization certificate issued by another state, 
but this does not mean that the first state cannot question the right of the 
second state to espouse a claim against it when the first state has positive 
proof that the certificate of naturalization through which the individual 
claims the support of the other state was fraudulently procured. In such a 
case the state against which the claim is made is entitled to demand that 
proceedings under the claim be suspended until evidence of the alleged fraud 
shall have been submitted and considered. 

The weight of opinion seems to be to the effect that, in order to have a 
naturalization certificate discredited as invalid, it is not sufficient to show 
merely that the legal requirements of the state in which it was issued were 
not complied with, and that proof of actual, wilful fraud in the procurement 
of the certificate is necessary. However, arbitral tribunals have held that, 
where the requirements in the naturalization laws concerning residence have 
been clearly and flagrantly violated, a fraudulent intent will be presumed. 
Thus in the Buzzi case, No. 22, Spanish Commission, 1871, April 18, 1881, it 
appeared that the claimant, a native of Cuba alleging citizenship of the 
United States through naturalization, under a law requiring continuous 
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residence in the United States for five years immediately preceding the 
naturalization, had in fact resided in Cuba during about four years and a half 
of that period. Count Lewenhaupt, the Umpire, dismissed the claim upon 
the ground that the claimant had ‘‘no right to appear as an American citizen 
before this commission.”’ (3 Moore’s Int. Arb. 2613-2618.) 

The gist of this matter was aptly stated by Commander Bertinatti, Um- 
pire, in the Medina case, United States-Costa Rican Commission, 1860, 
when, in dismissing the claim, he said: ‘‘The certificates exhibited by them 
being made in due form; have for themselves the presumption of truth; but 
when it becomes evident that the statements therein contained are incorrect, 
the presumption of truth must yield to truth itself.’ (3 Moore’s Int. Arb. 
2587.) 

It may be noted that Section 4 of the Model Statute of the International 
Law Association, provides under the heading “conditions as to naturaliza- 
tion,” “that the applicant must be domiciled within the state of which he or 
she desires to become a citizen and must have resided within that state or 
been in the service of that state during a specified period,”’ and Section 3 of 
the Resolutions adopted by the Association September 9, 1924, provides 
that ‘naturalization obtained by fraud should be capable of cancellation, 
and upon this happening the individual concerned should revert to his former 
national status.” 

The subject of fraudulent naturalization is treated by Cogordan with 
some care (op. cit. 181-185). 


ARTICLE 18 


When the entire territory of a state is acquired by another state, those per- 
sons who were nationals of the first state become nationals of the successor 
state, unless in accordance with the provisions of its law they decline the 
nationality of the successor state. 

When a part of the territory of a state is acquired by another state or be- 
comes the territory of a new state, the nationals of the first state who con- 
tinue their habitual residence in such territory lose the nationality of that 
state and become nationals of the successor state, in the absence of treaty 
provisions to the contrary, unless in accordance with the law of the successor 
state they decline the nationality thereof. 


COMMENT 


The first paragraph of this article relates to the nationals of a state the 
entire territory of which is acquired by another state, the first state being 
thereby extinguished. This paragraph would also be applicable in principle 
to a case in which a state is extinguished by partition and division of the 
territory among two or more states, although it is altogether unlikely that in 
a case of partition the national status of the nationals of the extinguished 
state would not be defined by a treaty between the successor states. The 
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second paragraph relates to the nationals of a state a part of whose territory 
is detached from it and added to another state, the first state remaining in 
existence. 

Both paragraphs of this article are applicable to acquisition of territory 
either as a result of war or of agreements having no reference to war. 

The persons affected by this article are nationals of the predecessor state; 
it is not so broad as to cover all inhabitants, nor so narrow as to be applicable 
only to natives of the territory transferred. It is applicable to naturalized 
persons as well as to those who acquired nationality at birth. 

In the first paragraph the place of residence at the time of the transfer is 
not considered; the nationality of the successor state is acquired regardless 
of residence, to avoid statelessness. In the second paragraph, residence is a 
necessary element to be considered, and nationals of the predecessor state 
do not acquire the nationality of the successor state unless they continue 
their habitual residence in the territory transferred. It is implied in this 
provision that former residents of the territory, who had abandoned their 
residence therein at the time of the transfer, are not affected as to their na- 
tionality by the transfer. 

Under the first paragraph, nationals of the predecessor state become na- 
tionals of the successor state unless (1) the latter provides by law a means by 
which they may decline its nationality, and (2) they take advantage thereof. 
It will be observed, however, that the article does not require the successor 
state to make such provision. Under the second paragraph it is also possible, 
in the absence of a treaty provision to the contrary, though not compulsory, 
for the successor state to adopt legal means by which nationals having their 
habitual residence in the territory transferred may decline its nationality. 
Finally it is important to note that the nationality of persons coming within 
the scope of the second paragraph is subject to regulation by special treaty 
provisions between the predecessor and successor states. 

This article is believed to express a rule of international law which is gener- 
ally recognized, although there might be differences of opinion with regard to 
its application under particular conditions. The cases of collective natural- 
ization, such as those provided for in this article, are the only cases in which 
international law, without an applicable provision in the municipal law of a 
state, declares that a person has the nationality of the state. It might be said 
that international law assumes that the successor state confers its nationality 
upon the nationals of the predecessor state residing in the annexed territory 
at the time of the annexation. As expressed by Halleck (International Law, 
Ist ed., p. 816), “it is a general rule of international law that, on the transfer 
of territory by complete conquest or cession, the allegiance of the inhabitants 
of the conquered or ceded territory is transferred to the new sovereign.” 

In the opinion of the Supreme Court of the United States in American 
Insurance Company v. Canter (1828), 1 Peters, 511, 542, Chief Justice Mar- 
shall said: On the transfer of territory, the relations of its inhabitants with 
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the former sovereign are dissolved; “the same act which transfers their 
country, transfers the allegiance of those who remain in it.” 

In Shanks v. Dupont (1830), 3 Peters, 242, the Supreme Court of the 
United States held that a woman who was born in South Carolina of British 
parents, had married a British subject, had left South Carolina in 1782 upon 
the evacuation of Charleston by the British forces, and had established her- 
self permanently in England with her husband, was a British subject at the 
time of her death in England in 1801. In the opinion of the Court, Mr. 
Justice Story said: 


The treaty of peace of 1783 acted upon the state of things as it existed at 
that period; it took the actual state of things as its basis. All those, 
whether natives or otherwise, who then adhered to the American states, 
were virtually absolved from all allegiance to the British Crown; all those 
who then adhered to the British crown, were deemed and held subjects of 
that crown. The treaty of peace was a treaty operating between the 
states on each side, and the inhabitants thereof; in the language of the 
seventh article, it was a firm and perpetual peace between his Britannic 
majesty and the said states, “‘and between the subjects of the one and the 
citizens of the other.”’ Who were then subjects or citizens, was to be de- 
cided by the state of facts. If they were originally subjects of Great 
Britain, and then adhered to her, and were claimed by her as subjects, the 
treaty deemed them such. If they were originally British subjects, but 
then adhering to the states, the treaty deemed them citizens. Such, I 
think, is the natural, and indeed, almost necessary meaning of the treaty; 
it would otherwise follow, that there would continue a double allegiance of 
many persons; an inconvenience which must have been foreseen, and 
would cause the most injurious effects to both nations. 

It cannot, we think, be doubted, that Mrs. Shanks being then volun- 
tarily under British protection, and adhering to the British side, by her 
removal with her husband, was deemed by the British government to re- 
tain her allegiance, and to be, to all intents and purposes, a British subject. 


In M’Ilvaine v. Coxe’s Lessee (1808), 4 Cranch, 209, the Supreme Court of 
the United States held that a person born in New Jersey and resident there 
at the time of the Declaration of Independence, became a “‘subject”’ of the 
State of New Jersey under its act of June 5, 1777. See also Minor v. Hap- 
persett (1874), 21 Wallace, 162, and Boyd v. Thayer (1892), 143 U. S. 135. 

As to the persons affected by a change of sovereignty over territory/ it 
seems that differing views have been held in the past, one theory being that 
the change affected only the natives of the territory; the other being that the 
persons affected are nationals domiciled or resident in the territory, whether 
natives or not. The latter view seems to have prevailed. Fauchille, 
Traité de Droit international public, I, p. 856; Westlake, International Law, 
I, p. 72. 

In Tobin v. Walkinshaw (1856), 1 McAllister, 186, Fed. Case No. 14,070, 
the Court held that a native of Great Britain, who had been naturalized as a 
Mexican citizen and was residing in California at the time of its annexation 
to the United States, had not acquired the nationality of the United States 
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under the provision of the Treaty of Guadalupe Hidalgo. One ground for the 
decision was that in the transfer of territory persons who have acquired the 
nationality of the predecessor state through naturalization do not acquire 
the nationality of the successor state, the transfer affecting only native citi- 
zens. The Court expressed the opinion that the effect of the change of sov- 
ereignty is merely to cancel the naturalization, so that the person is restored 
to his original nationality. However, in reaching its conclusion in this case 
the Court laid much stress upon the fact that the provision of the Treaty of 
Guadalupe Hidalgo concerning nationality related specifically to ‘‘Mexi- 
cans,” and the Court assumed that this word was intended to be applied only 
to native Mexicans. The decision, insofar as it relates to the effect of trans- 
fer of territory upon the naturalized person, is difficult to support. Assum- 
ing that naturalization effects a complete transformation in the national 
character of a person, there is no reason whatsoever for drawing a distinction 
between persons who have acquired nationality at birth and those who have 
acquired nationality through some process of naturalization prior to the 
transfer. 

The change of sovereignty affects only nationals of the predecessor state. 
The nationality of other persons residing in the territory at the time of the 
transfer is not affected. Masson v. Mexico, 3 Moore, International Arbitra- 
tions, pp. 2542-2548. 

Dana, in his note 169 to Wheaton’s International Law, draws a distinction 
between the effect of annexation by conquest and annexation as a result of 
peaceful cession. In the first case he considers that citizens of the conquered 
country owe absolute allegiance to the new state, whereas in the second case 
he says that ‘‘it is understood that the former citizens have the option to 
stay or leave the country, and the continuance of their domicile is conclusive 
on the obligation of permanent allegiance.”’ 

Hall (International Law, 8th ed., § 205), draws a distinction between na- 
tionals of a “‘wholly conquered” state and those of a “partially conquered”’ 
state. As to the first, he says that all subjects become subjects of the an- 
nexing state; as to the second, he says that “such subjects of a partially 
conquered state as are identified with the conquered territory at the time 
when the conquest is definitively effected” become subjects of the annexing 
state. Hall’s views seem to be in agreement with Article 18, in drawing 
a distinction between nationals of a “wholly conquered,” or extinguished 
state, and nationals of a state a part of whose territory is annexed to an- 
other. See, however, Westlake, International Law, I. p. 70-71. 

When the United States acquired Hawaii, thereby extinguishing the pre- 
viously independent state, it provided by statute (Act of April 30, 1900, 31 
Stat. 141) that ‘all persons who were citizens of the Republic of Hawaii on 
August 12, 1898, are citizens of the United States and citizens of the territory 
of Hawaii.” No condition concerning residence was included in this statute. 

While the word “domicile” has sometimes been used in treaties with re- 
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gard to persons whose nationality is changed through collective naturaliza- 
tion, the word “‘residence” has also been used, as in the Treaty of Paris of 
December 10, 1898, between the United States and Spain (30 Stat. 1754). 
Text writers sometimes speak of “domicile” and sometimes of “residence” 
within the annexed territory as a condition upon which the nationality of 
the successor state is acquired. Altogether, it seems proper to use the term 
“habitual residence.” 

Under the first paragraph of the article, it is permissible for the annexing 
state to provide by law a means by which former nationals of the extinct 
state may decline the nationality of the annexing state, but it does not seem 
that it is incumbent upon the latter to make such provision. If the former 
national of the extinguished state chooses to retain his habitual residence 
within its former territory, it is only reasonable that he should have the na- 
tionality of the annexing state; if, on the other hand, he chooses to reside in 
another country, he may be able to obtain naturalization therein, and pend- 
ing such naturalization, there is no apparent hardship in his having the na- 
tionality of the annexing state. 

When a part of the territory of one state is ceded to another, it is doubtless 
desirable for the annexing state to allow the nationals of the first state an op- 
tion with regard to acquiring its nationality. The American authorities in 
the main seem to consider that it is incumbent upon the annexing state to 
give such option, either by allowing a national to make a formal declaration 
declining the nationality of the annexing state or by allowing him to depart 
from the territory. In Inglis v. Sailor’s Snug Harbour (1830), 3 Peters, 
99, 122, the Court held that a native of New York who, although present in 
the state at the time of the Declaration of Independence, had left it in 1783 
and taken up his residence in England, had thereby retained his British al- 
legiance. In this connection the Court said: “This right of election must 
necessarily exist, in all revolutions like ours, and is so well established by 
adjudged cases, that it is entirely unnecessary to enter into an examination 
of the authorities. The only difficulty that can rise is to determine the 
time when the election should have been made.” 

With regard to this matter Halleck (Op. cit., p. 818), after quoting the opin- 
ion of Chief Justice Marshall in American Insurance Company v. Canter 
(supra), says: 


From the rule of international law, as thus announced by Chief Justice 
Marshall, it is deduced that the transfer of territory establishes its inhabi- 
tants in such a position toward the new sovereignty, that they may elect 
to become, or not to become, its subjects. Their obligations to the former 
government are cancelled, and they may, or may not, become the subjects 
of the new government, according to their own choice. If they remain in 
the territory after its transfer, they are deemed to have elected to become 
its subjects, and thus have consented to the transfer of their allegiance to 
the new sovereignty. If they leave, sine animo revertendi, they are deemed 
to have elected to continue aliens to the new sovereignty. The status of 
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the inhabitants of the conquered and transferred territory is thus deter- 
mined by their own acts. ‘This rule is the most just, reasonable and con- 
venient, which could be adopted. It is reasonable on the part of the con- 
queror, who is entitled to know who become his subjects, and who prefer to 
continue aliens; it is very convenient for those who wish to become the 
subjects of the new state; and is not unjust toward those who determine 
not to become its subjects. According to this rule, domicil, as understood 
and defined in public law, determines the question of transfer of allegiance, 
or rather, is the rule of evidence by which that question is to be decided. 


In Boyd v. Thayer (1892), 143 U. 8. 1385, Chief Justice Fuller said: ‘The 
nationality of the inhabitants of territory acquired by conquest or cession 
becomes that of the government under whose dominion they pass, subject to 
the right of election on their part to retain their former nationality by re- 
moval or otherwise, as may be provided.” 

Fauchille (op. cit., I, p. 857) also expresses the view that, in the case of 
annexation of a part of the territory of one state by another, respect due to 
the liberty of persons requires that those residing in the territory may make 
an option to retain their original nationality. 

Provisions concerning the nationality of inhabitants of ceded territory, in- 
cluding provisions concerning option, have been included in most modern 
treaties of cession. Westlake (op. cit., I, p. 71) states: 


Anciently cessions were carried into effect on the footing that the allegi- 
ance both of the present and of the absent was transferred by that means 
without an option being given, which is said to have been done for the first 
time by the capitulation of Arras in 1640, but the established practice has 
long been to fix a time within which individuals may, formally or practi- 
cally, opt for retaining their old nationality, on condition of removing 
their residence from the ceded territory. The succession then comprises 
all those individuals, whether present on the ceded soil or absent from it, 
who fall within its terms as shaped with the concurrence of the ceding 
state. 


The provisions of treaties concerning collective naturalization are discussed 
at some length by Fauchille (op. cit., I, pp. 856-879). 

With regard to acquisition of the nationality of the United States by in- 
habitants of annexed territories, see Van Dyne, Naturalization, pp. 266-332; 
3 Moore, Digest of International Law, pp. 311-327. 

Under Article 2 of the Treaty of 1794 between the United States and Great 
Britain (8 Stat. 116), British subjects residing in Detroit at the time of the 
British evacuation of the territory of Michigan, and continuing to reside 
there without declaring their intention within one year to remain British 
subjects, acquired American nationality. (Crane v. Reeder, (1872) 25 
Mich. 303; Van Dyne, Naturalization, p. 276). 

Article 3 of the Treaty of Paris of 1803 (8 Stat. 200), by which France 
ceded Louisiana to the United States, contained a provision to the effect 
that ‘‘the inhabitants of the ceded territory” should be granted citizenship 
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of the United States, but contained no provision concerning election. The 
provisions of the Treaty of 1819 with Spain (8 Stat. 252), by which Florida 
was ceded to the United States, were similar to those contained in the Treaty 
of 1803 with France. 

The Treaty of February 2, 1848, between the United States and Mexico 
(9 Stat. 922), by which Mexico ceded California and other territory to the 
United States, contained in Article 8 the provision that “‘ Mexicans now es- 
tablished in territories previously belonging to Mexico” and ceded to the 
United States should, if remaining in such territories, elect within one year 
whether they would ‘‘retain the title and rights of Mexican citizens, or ac- 
quire those of citizens of the United States,’ and that those who remained 
after the expiration of one year without declaring their “‘intention to retain 
the character of Mexicans,’’ should ‘‘be considered to have elected to be- 
come citizens of the United States.” 

Article 3 of the Treaty of 1867 between the United States and Russia, 
ceding Alaska to the United States (15 Stat. 542), gave the inhabitants of the 
territory the right to retain their Russian allegiance and return to Russia 
within three years, but further provided that if they should remain in the 
territory beyond that period, “‘they, with the exception of uncivilized native 
tribes, shall be admitted to the enjoyment of all the rights, advantages and 
immunities of citizens of the United States... .” This treaty also pro- 
vided that ‘‘the uncivilized tribes will be subject to such laws and regulations 
as the United States may from time to time adopt in regard to aboriginal 
tribes of that country.” 

The Treaty of December 10, 1898, between the United States and Spain 
(30 Stat. 1754), provided, in Article 9, that ‘Spanish subjects, natives of 
the Peninsula, residing in the territory” ceded to the United States might 
remain or remove therefrom. It was further provided that if they remained 
in the territory they could preserve their allegiance to Spain by making a 
formal declaration within one year. This article also contained the provi- 
sion that ‘“‘the civil rights and political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by the 
Congress.” It is thus seen that while natives of the Peninsula of Spain 
residing in the Philippines, Porto Rico and other territory ceded to the 
United States were given an option to retain Spanish allegiance, upon the 
conditions mentioned, no such option was given to the ‘‘native inhabitants” 
of the territories mentioned. 

The Treaty of August 4, 1916, between the United States and Denmark, 
by which Denmark ceded to the United States the Danish West Indies (39 
Stat. 1706), provided, in Article 6, for the nationality of ‘‘ Danish citizens 
residing in said Islands.” It stipulated that they might remain therein or 
remove therefrom at will, and that “‘those who remained in the Islands may 
preserve their citizenship in Denmark by making before a court of record, 
within one year from the date of the exchange of ratifications of this conven- 
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tion, the declaration of their decision to preserve such citizenship; in default 
of which declaration they shall be held to have renounced it and to have ac- 
cepted citizenship in the United States.” Under this provision those retain- 
ing Danish citizenship were not required to leave the Island. 

Some of the principal provisions in the Treaties of Peace terminating the 
World War which related to the nationality of the inhabitants of ceded ter- 
ritories may also be noted. 

Article 79, Annex 1, of the Treaty of Versailles of June 28, 1919, between 
the Allied and Associated Powers and Germany, related to the nationality of 
the inhabitants of Alsace-Lorraine, and provided that the following should 
be reinstated in French nationality: “Persons who lost French nationality 
by the application of the Franco-German Treaty of May 10, 1871, and who 
have not since that date acquired any nationality other than German.”’ 

In Article 81 of this treaty Germany recognized the independence of the 
Czecho-Slovak State, and in Article 83 she renounced in favor of the latter 
all rights and title over the portion of Silesian territory defined therein. 
Articles 84 and 85 provide as follows: 


Art. 84. German nationals habitually resident in any of the territories 
recognised as forming part of the Czecho-Slovak State will obtain Czecho- 
Slovak nationality ipso facto and lose their German nationality. 

Art. 85. Within a period of two years from the coming into force of the 
present Treaty, German nationals over eighteen years of age habitually 
resident in any of the territories recognized as forming part of the Czecho- 
Slovak State will be entitled to opt for German nationality. Czecho- 
Slovaks who are German nationals and are habitually resident in Germany 
will have a similar right to opt for Czecho-Slovak nationality. 

Option by a husband will cover his wife and option by parents will cover 
their children under eighteen years of age. 

Persons who have exercised the above right to opt must within the suc- 
ceeding twelve months transfer their place of residence to the State for 
which they have opted. 

They will be entitled to retain their landed property in the territory of 
the other State where they had their place of residence before exercising 
the right to opt. They may carry with them their movable property of 
every description. No export or import duties may be imposed upon them 
in connection with the removal of such property. 

Within the same period Czecho-Slovaks who are German nationals and 
are in a foreign country will be entitled, in the absence of any provisions to 
the contrary in the foreign law, and if they have not acquired the foreign 
nationality, to obtain Czecho-Slovak nationality and lose their German 
nationality by complying with the requirements laid down by the Czecho- 
Slovak State. 


In Article 87 of the Treaty of Versailles Germany recognizes the inde- 
pendence of Poland. Article 91 provides as follows: 


German nationals habitually resident in territories recognised as form- 
ing part of Poland will acquire Polish nationality ipso facto and will lose 
their German nationality. 
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This article contains a provision for option of German nationality similar to 
that contained in Article 85. 

In Article 100 Germany recognizes in favor of the Principal Allied and 
Associated Powers all rights and title over certain territory for the use of the 
Free City of Danzig. Article 105 provides as follows: 


On the coming into force of the present Treaty German nationals ordi- 
narily resident in the territory described in Article 100 will zpso facto lose 
their German nationality in order to become nationals of the Free City of 
Danzig. 


Article 106 contains provisions for opting German nationality similar to 
those contained in Article 85. 

Article 70 of the Treaty of St. Germain of September 10, 1919, between 
the Allied and Associated Powers and Austria, reads as follows: 


Ivery person possessing rights of citizenship (pertinenza) in territory 
which formed part of the territories of the former Austro-Hungarian 
Monarchy shall obtain ipso facto to the exclusion of Austrian nationality 
the nationality of the State exercising sovereignty over such territory. 


Article 78 of this treaty reads as follows: 


Persons over 18 years of age losing their Austrian nationality and ob- 
taining ipso facto a new nationality under Article 70 shall be entitled 
within a period of one year from the coming into force of the present Treaty 
to opt for the nationality of the State in which they possessed rights of 
citizenship before acquiring such rights in the territory transferred. 

Option by a husband will cover his wife and option by parents will 
cover their children under 18 years of age. 

Persons who have exercised the above right to opt must within the suc- 
ceeding twelve months transfer their place of residence to the State for 
which they have opted. 

They will be entitled to retain their immovable property in the territory 
of the other State where they had their place of residence before exercising 
their right to opt. 

They may carry with them their movable property of every description. 
No export or import duties may be imposed upon them in connection with 
the removal of such property. 


Article 61 of the Treaty of Trianon of June 4, 1920, between the Allied and 
Associated Powers and Hungary, reads as follows: 


Every person possessing rights of citizenship (pertinenza) in territory 
which formed part of the territories of the former Austro-Hungarian 
Monarchy shall obtain zpso facto to the exclusion of Hungarian nationality 
the nationality of the State exercising sovereignty over such territory. 


Article 63 of this treaty contains a provision similar to that contained in 
Article 78 of the Treaty of St. Germain. 

It will be observed that, while Article 84 of the Treaty of Versailles related 
to “German nationals habitually resident” in the territories in question, and 
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Article 105 of the same treaty related to ‘“‘German nationals ordinarily resi- 
dent” in the territory in question, Article 70 of the Treaty of St. Germain and 
Article 61 of the Treaty of Trianon related to persons “possessing rights of 
citizenship (pertinenza) in the territory.”” No mention is made in the two 
treaties last referred to concerning residence. However, it seems altogether 
likely that most persons ‘‘ possessing rights of citizenship (pertinenza) in the 
territory” were residing therein at the time of the transfer of the territory. 


ARTICLE 19 


A woman who marries an alien shall, in the absence of a contrary election 
on her part, retain the nationality which she possessed before marriage, 
unless she becomes a national of the state of which her husband is a na- 
tional and establishes or maintains a residence of a permanent character in 
the territory of that state. 


COMMENT 


The nationality of married women gives difficulty because of the great 
divergence in the laws of various states. Recent changes in the laws of 
some countries may have been the result of the feminist movement 
which is more or less world-wide. In many western countries, modern 
legislation has tended toward a greater emancipation of married women, 
and this tendency has not been without some effect on the law governing 
the nationality of married women. As a consequence of the retention of the 
older law by many countries and the enactment of new laws by others, the 
present situation is very confused. Instances are numerous in which some 
married women have become stateless, and others have acquired dual na- 
tionality. It seems most desirable that a general agreement should be 
reached on the subject, and the text of Article 19 would seem to afford basis 
for such an agreement. 

When a woman marries a man of different nationality from her own, it 
might be the simplest solution to say that she will 7pso facto acquire her hus- 
band’s nationality and lose the nationality which she possessed before her 
marriage. It is desirable in some measure that members of a family should 
have the same nationality, and the principle of family unity is regarded 
in many countries as a sufficient basis for the application of this simple solu- 
tion. If it be conceded that both husband and wife should always have the 
same nationality, it ought to be the husband’s and not the wife’s nationality 
which both should have, according to the family system prevailing in most 
parts of the world. But this has the effect of changing the wife’s nationality 
without her consent, and there is a growing disposition to say that it un- 
necessarily places her in a position of subordination. The husband and wife 
may live in the country of which the wife was a national before the marriage; or 
during the coverture they may live in different countries. Moreover, some 
states may be reluctant to admit ‘to their nationality by a process of law 
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women whose knowledge of their national customs might be very limited, 
and such states may require some period of preliminary residence as a 
condition. It is some such line of thought which has produced legislation in 
recent years to the effect that a woman marrying an alien will retain her 
original nationality and an alien woman marrying a national will not zpso 
facto gain her husband’s nationality. The different points of view on this 
subject are so opposed that it would seem improbable that any simple uni- 
form solution can be adopted, and the text of the convention must take 
this into account. 

Article 19 contains a provision for a woman’s retention of the nationality 
possessed before her marriage. It requires each state to provide for this 
retention unless the married woman becomes or remains resident in the ter- 
ritory of which her husband is a national and has the nationality of her hus- 
band’s state conferred upon her. The article would therefore accomplish 
the following results; it would prevent statelessness in all cases as a result of 
marriage; it would provide a great range of choice to the wife; it wouldend the 
wife’s original nationality in cases where she becomes a national of her 
husband’s state and takes up a residence of a permanent character in her 
husband’s state. The article would require states to provide that a woman 
may in some circumstances continue to be its national after marriage to an 
alien, but it would not require states to confer their nationality on alien 
women married to their nationals. The article is consistent with the laws 
now existing in a number of countries, which provide that the nationality of a 
woman is lost through marriage to an alien only in case she acquires the 
nationality of her husband’s state. (See Appendix No. 1.) 

It is necessary to recognize, however, that Article 19 would represent new 
legislation, and that it would effect or require a change in the law of almost 
all if not all countries. As the law stands in more than forty countries 
today, an alien woman acquires by marriage the nationality of her husband 
unconditionally. In a few other countries, an alien woman acquires the 
nationality of her husband conditionally. It seems that only five countries 
do not give their nationality to alien women who marry their nationals— 
Argentina, Guatemala, Union of Soviet Socialist Republics, Uruguay and 
the United States of America. Recent changes must be noticed in the 
legislation of the United States of America, Belgium, Denmark, France, 
Norway, Sweden, Turkey, Union of Soviet Socialist Republics. 

The Act of Congress of the United States of September 22, 1922 (42 Stat. 
L. 1021), reads as follows: 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the right of any woman to 
become a naturalized citizen of the United States shall not be denied or 
abridged because of her sex or because she is a married woman. 

Sec. 2. That any woman who marries a citizen of the United States 


after the passage of this Act, or any woman whose husband is naturalized 
after the passage of this Act, shall not become a citizen of the United 
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States by reason of such marriage or naturalization; but, if eligible to 
citizenship, she may be naturalized upon full and complete compliance 
with all requirements of the naturalization laws, with the following ex- 
ceptions: 

(a) No declaration of intention shall be required; 

(b) In lieu of the five-year period of residence within the United States 
and the one-year period of residence within the State or Territory where 
the naturalization court is held, she shall have resided continuously in the 
United States, Hawaii, Alaska, or Porto Rico for at least one year immedi- 
ately preceding the filing of the petition. 

Sec. 3. That a woman citizen of the United States shall not cease to be 
a citizen of the United States by reason of her marriage after the passage 
of this Act, unless she makes a formal renunciation of her citizenship before 
a court having jurisdiction over naturalization of aliens: Provided, That 
any woman citizen who marries an alien ineligible to citizenship shall 
cease to be a citizen of the United States. If at the termination of the 
marital status she is a citizen of the United States she shall retain her 
citizenship regardless of her residence. If during the continuance of the 
marital status she resides continuously for two years in a foreign State of 
which her husband is a citizen or subject, or for five years continuously 
outside the United States, she shall thereafter be subject to the same pre- 
sumption as is a naturalized citizen of the United States under the second 
paragraph of section 2 of the Act entitled ‘‘An Act in reference to the ex- 
patriation of citizens and their protection abroad,’ approved March 2, 
1907. Nothing herein shall be construed to repeal or amend the provisions 
of Revised Statutes 1999 or of section 2 of the Expatriation Act of 1907 
with reference to expatriation. 

Sec. 4. That a woman who, before the passage of this Act, has lost her 
United States citizenship by reason of her marriage to an alien eligible for 
citizenship, may be naturalized as provided by section 2 of this Act: 
Provided, That no certificate of arrival shall be required to be filed with 
her petition if during the continuance of the marital status she shall have 
resided within the United States. After her naturalization she shall have 
the same citizenship status as if her marriage had taken place after the 
passage of this Act. 

Sec. 5. That no woman whose husband is not eligible to citizenship 
shall be naturalized during the continuance of the marital status. 

Sec. 6. That section 1994 of the Revised Statutes and section 4 of the 
Expatriation Act of 1907 are repealed. Such repeal shall not terminate 
citizenship acquired or retained under either of such sections nor restore 
citizenship lost under section 4 of the Expatriation Act of 1907. 

Sec. 7. That section 3 of the Expatriation Act of 1907 is repealed. 
Such repeal shall not restore citizenship lost under such section nor ter- 
minate citizenship resumed under such section. A woman who has re- 
sumed under such section citizenship lost by marriage shall, upon the 
passage of this Act, have for all purposes the same citizenship status as 
immediately preceding her marriage. 


The Belgian law of May 15, 1922 (Articles 4 and 18), provides as follows: 


Art. 4. The foreign woman who marries a Belgian or whose husband 
becomes a Belgian by option, follows the nationality of her husband. 
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Art. 18. The following persons lose Belgian nationality: . . . 2. The 
woman who marries a foreigner of specified nationality if, by virtue of the 
law in force in her husband’s country she acquires his nationality. 


The Danish law of April 18, 1925 (Sections 2, 3, 4 and 7), provides as 
follows: 


Sec. II. . . . Danish nationality acquired by a man in accordance with 
the provision of this paragraph is acquired likewise by his wife and legiti- 
mate children. Illegitimate children, in the same manner follow the na- 
tionality of their mother. 

See. III. An alien woman, who marries a man having Danish national- 
ity acquires that nationality by her marriage. 

See. IV. . . . Naturalization of a man implies the naturalization of his 
wife and unmarried children, under 18 years of age, unless in special cases 
it be otherwise established. 

Sec. VII. Women, who by the coming into force of this law lose their 
Danish nationality owing to their being married to a man who is not of 
Danish nationality, may, by addressing a petition to the Ministry of the 
Interior, recover their nationality, provided they were Danish nationals 
by birth and have lived continuously in Denmark since their marriage. 
If they leave the Kingdom they lose their nationality. 


The French nationality law of August 10, 1927 (Article 8), provides as 
follows: 


A foreign woman who marries a Frenchman only becomes a French 
woman on her express application or when, in accordance with the provi- 
sions of the law of her nation, she necessarily is put in the condition of her 
husband. 

A French woman who should marry an alien maintains her French na- 
tionality unless she expressly declares a wish to acquire, in accordance with 
the provisions of the law of the nation of the husband, the said husband’s 
nationality. 

She will lose her French citizenship if the couple (spouses) fix their first 
domicile out of France after the marriage is solemnized and if the wife 


necessarily acquires the husband’s nationality under the law of the latter’s 
nation. 


The Norwegian law of August 1, 1924 (Sections 3 and 6), provides: 


Sec. 3. A foreign woman who marries a Norwegian subject, acquires 
Norwegian nationality on her marriage. 

Sec. 6. When a person becomes a Norwegian subject in pursuance of 
section 2 or section 4, his wife, and unmarried children under 18 years of 
age, born in wedlock, shall also be deemed to be Norwegian subjects, pro- 
vided they reside in Norway. If they do not reside there, and the wife 
subsequently, the marriage being in force, or the children, being unmar- 
ried and under 18 years of age, take up her (their) residence in Norway, 
she (they) shall then be deemed to be Norwegian subjects provided the 
husband still is a Norwegian subject. 


The Swedish law of May 23, 1924 (Article 6), provides as follows: 


When an alien man becomes a Swedish citizen in accordance with the 
terms of either 2 or 4 above, it shall follow as a corollary that Swedish 
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citizenship is also acquired by his wife and by his children, if born in wed- 
lock and unmarried and less than twenty-one years of age, provided they 
are domiciled in Sweden. If they are not so domiciled, they shall only 
acquire Swedish citizenship, supposing as regards the wife that she be- 
comes domiciled in Sweden while her marriage still remains undissolved, 
and as regards a child that it becomes domiciled in Sweden while he or she 
is still unmarried and under twenty-one years of age and while the father is 
“ye - ii all provided the husband and father is still a Swedish citizen 
imself. 

What has been stated above in this paragraph shall not bear application 
either as respects any child who as a consequence of nullity-of-marriage 
or divorce proceedings has been assigned to its mother’s care, or, while 
judicial separation obtains, as respects the wife and any child that has 
been entrusted to her care. 

If, on making application in accordance with 5, an alien man has been 
accorded Swedish citizenship, it shall follow as a corollary, unless a decision 
to the contrary has been made at the time, that his wife becomes a Swedish 
citizen and also any child of theirs, if born in wedlock and unmarried and 
under twenty-one years of age. Unless special reasons otherwise prescribe, 
an opportunity shall be afforded to the wife to make a declaration with 
respect to the question. 


Article 8 of the Swedish law provides in part as follows: 


Swedish citizenship shall be lost by anyone who becomes a citizen of 
another country by naturalization or by marriage or by any other mode 
and who is, or subsequent to acquiring the new citizenship, becomes 


domiciled there. 


The Turkish law of 1928 (Article 13), provides as follows: 


Alien women married to Turks become Turkish citizens. Turkish 
women married to aliens remain Turks. The marriage of an alien woman 
to a Turk does not affect the citizenship of children born to her in a pre- 
vious marriage with an alien. However should their father not be alive 
minors follow the citizenship of their mother. 

Former alien women who have changed their citizenship by marriage 
possess the right of recovering their original citizenship within a period of 
three years from the date of separation due to the termination of the status 
of marriage for any reason whatsoever. However, such women desirous of 
recovering their alien citizenship are required to transfer their domicile 
abroad if they have no child born to them in a marriage with a Turk. 


The law of the Union of Soviet Socialist Republics concerning the na- 
tionality of married women is found in Article 5 of the Ordinance of Decem- 
ber 3, 1924, which provides as follows: 

When a marriage is concluded between a person who is of Union citizen- 
ship and a person who is of foreign citizenship, each retains his or her own 
citizenship. Change of citizenship of such persons can take place by 
means of a simplified form of procedure to be laid down by Union law. 
It will be observed that domicile or residence is an important element in 

determining the nationality of married women under the laws of Denmark, 
France, Norway, Sweden and Turkey. It will also be observed that in all 
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of these laws, except the laws of the United States and Russia, the principle 
that the nationality of a married woman follows that of her husband is 
retained in whole or in part, although in the French law freedom of choice to 
a considerable extent is given to the wife. The law of the United States, 
while providing that an American woman does not lose American nationality 
by marrying an alien eligible to citizenship in the United States, provides 
that she does lose her American nationality by marrying an alien ineligible 
to citizenship. Moreover, Section 2 provides special facilities for naturali- 
zation in the case of an alien woman who marries a citizen of the United 
States, while Section 3 contains a provision to the effect that an American 
woman who marries an alien eligible to citizenship shall become subject to a 
presumption of loss of American nationality “if during the continuance of the 
marital status she resides continuously for two years in a foreign State of 
which her husband is a citizen or subject, or for five years continuously out- 
side the United States.” 

The British Nationality and Status of Aliens Act of 1914 (4 and 5 Geo. 5. 
c. 17), maintains the principle that the nationality of a married woman 
follows that of her husband, Article 10 declaring that “the wife of a British 
subject shall be deemed to be a British subject, and the wife of an alien 
shall be deemed to be an alien.” It provides, however, that a British woman 
whose husband ceases to be a British subject may, by making a declaration, 
retain her British nationality; and that a native British woman married to 
an alien may be restored to her British nationality, in the discretion of the 
Secretary of State, if the state of which her husband is a national is at war 
with Great Britain. 

In 1923 an effort was made to have the British law amended so that the 
nationality of married women would be independent of that of their hus- 
bands. The subject was submitted to a Joint Select Committee on Na- 
tionality of Married Women, composed of an equal number of members of 
the House of Lords and of the House of Commons. From its report, dated 
July 23, 1923, it appears that the Committee was evenly divided upon the 
subject, and no action was taken by Parliament. 

This subject was again considered at the Imperial Conference of 1926. 
The Nationality Committee, reporting on November 17, 1926, was divided 
on the question whether the law should be changed, so that a British woman 
would not lose British nationality by marrying an alien. Those who were 
opposed to the change called attention to the difficulties which would arise 
because of the cases of double nationality which would result. As to this 
point the report says: 


“When resident in her husband’s country her British nationality would 
as a rule bring her no advantage. For all practical purposes she would be 
regarded and treated as a national of that country, and His Majesty’s 
representatives would usually be unable to accord her the benefits of 
protection. Such a situation might be a source of international friction. 
Difficulties of this nature would be accentuated in the event of war in- 


ARTICLE 19 75 


volving either or both of the countries of which the husband and wife 
are nationals. Concern was also expressed as to the possible effects 
upon family relations resulting from the possession of different nationality 
by husband and wife.” 


The Committee concluded that this question should be given further con- 
sideration, but that it would be desirable to defer a decision until after the 
report of the Conference of Experts on the relations between the legislative 
powers of the Parliament at Westminster and the Parliaments of the Domin- 
ions. Another reason for deferring the decision was the fact that the ques- 
tion would be considered by the Committee on the Progressive Codification 
of International Law appointed by the League of Nations. The Committee 
were unanimously of opinion that the principle should be maintained that 
“the wife of a British subject shall be deemed to be a British subject.” 
(Brit. Parl. Papers, 1926, Cmd. 2769, pp. 243-249). 

The following provisions of draft projects for international conventions on 
nationality may also be noted: 

The Draft Convention prepared by the League of Nations Committee of 
Experts for the Progressive Codification of International Law, January 29, 
1926 (Articles 8 to 10 inclusive), reads as follows: 


Article 8. A woman who has married a foreigner and who recovers her 
nationality of origin after the dissolution of her marriage loses through such 
recovery of the original nationality the nationality which she acquired by 
marriage. 

Article 9. A married woman loses her original nationality in virtue of 
marriage only if at the moment of marriage she is regarded by the law of 
the State to which her husband belongs as having acquired the latter’s 
nationality. 

Where a change in the husband’s nationality occurs during the marriage 
the wife loses her husband’s nationality only if the law of the State whose 
subject her husband has become regards her as having acquired the latter’s 
nationality. 

Article 10. A woman who does not acquire through marriage the na- 
tionality of her husband and who, at the same time, is regarded by the law 
of her country of origin as having lost her nationality through marriage, 
shall nevertheless be entitled to a passport from the State of which her 
husband is a national on the same footing as her husband. 


The resolution adopted by the Institute of International Law September 
29, 1896 (Article 4), reads as follows: 


Unless the contrary has been expressly reserved at the time of naturaliza- 
tion, the changé of nationality of the father of a family carries with it 
that of his wife, if not separated from her, and of his minor children, saving 
the right of the wife to recover her former nationality by a simple declara- 
tion, and saving also the right of option of the children for their former 
nationality, either in the year following their majority, or beginning with 
their emancipation, with the consent of their legal assistant. 
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The resolution on nationality adopted by the Institute in its meeting at 
Stockholm August 21-28, 1928 (Articles 4 and 5), provides as follows: 


Art. 4. The laws of a country of which a woman who marries a for- 
eigner is a national should permit her to preserve her nationality so long as 
she does not acquire the nationality of her husband. 

When the law of the country of the husband gives the wife his national- 
ity, the law of the country of the wife can preserve her original nationality 
for her only on the double condition: 

(1) That the married couple reside in the country of the wife; 

(2) That the wife manifests an express wish therefor. 

Art. 5. In the case where the laws of a state confer on the wife the na- 
tionality of her husband by the sole fact of marriage, this legislation may 
nevertheless refuse such effect for reasons of general policy. 


The model statute adopted by the International Law Association Septem- 
ber 9, 1924, Article (3), is as follows: 


(a) A woman national of a conforming State shall not by reason of her 
marriage with a national of a non-conforming State lose her original na- 
tionality, unless or until by reason of such marriage she becomes a national 
of such other State, either automatically or by naturalisation. 

(b) A woman national of a conforming State marrying a national of 
another conforming State shall acquire her husband’s nationality, unless 
she does, under the law of the State to which she belonged before marriage, 
retain the nationality of such State, or unless she makes a formal declara- 
tion (to be recorded on the register of marriages) to the effect that she 
wishes to retain her former nationality. 


The Association at the same meeting adopted a resolution reading as 
follows: 


The right to change nationality should be possessed by a married woman 
who is judicially separated from her husband. 


The draft rules prepared by the Kokusaiho-Gakkwai (Association of 
International Law of Japan), July, 1926 (Article 7), provide as follows: 

Upon the naturalization of a married man, his wife takes the same 
nationality, unless already judicially separated by a competent court, 
provided that a wife may exercise the right of retaining her former na- 
tionality by a simple declaration in due form. Upon naturalization of a 
father or of a mother his or her minor children acquire the nationality of 
their father or of their mother as the case may be; provided that the 
children after attaining their majority may exercise within a fixed term the 
right of electing their former nationality. 


The International Woman’s Suffrage Alliance in its meeting at Rome 
in 1923 adopted a draft convention on the nationality of married women, 
which provided in general that the nationality of wives should be independ- 
ent of that of their husbands. It will be observed that the provision of 
Article 5 of the Russian law of December 3, 1924, quoted above, follows the 
same principle. 
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ARTICLE 20 


A state may not refuse to receive into its territory a person, upon his ex- 
pulsion by or exclusion from the territory of another state, if such person is 
a national of the first state or if such person was formerly its national and 
lost its nationality without having or acquiring the nationality of any other 
state. 

COMMENT 

To illustrate: 

X, a national of state A, emigrates to state B, but upon his arrival is 
denied admission, under the immigration law of B, upon the ground that he 
is afflicted with a contagious disease. The immigration authorities of B 
thereupon deport him to A. The authorities of A cannot refuse to receive 
him since he still has the nationality of A. 

Y, a naturalized subject of state A, resides in state B more than ten years 
without acquiring naturalization in B and without giving the notice of his 
desire to retain the nationality of A under a statute of A providing that its 
nationality is lost by a residence of ten years abroad, in the absence of a 
formal written declaration of intention to retain it. The authorities of B 
desire to deport him to A. A has a duty to receive Y. 

Z, a native of A, went to B during the recent war and joined the army of 
B, taking the oath of allegiance to B, thereby losing his original nationality 
under a statute of A providing that it is lost by the taking of an oath of 
allegiance to a foreign state. The taking of the oath, however, does not 
make him a national of B. The government of B, for sufficient reasons, 
desires to deport him. A has a duty to receive Z. 

In either of the two cases last mentioned the stateless person in question 
may be deported to the country of his former nationality. 

In former times it was a common practice for states to banish nationals 
whom they considered undesirable for political reasons, and that the practice 
is not wholly obsolete is shown by the banishment of M. Malvy by France 
in 1920. It would seem to be clear that a state of which the banished 
person is not and never was a national may refuse to receive such person. 
Clement L. Bouvé, Exclusion and Expulsion of Aliens (1912), ¢. 1. And if 
the banished person gains admission to the territory of another state, it 
would seem that the latter might deport him to the state from which he is 
banished. 

The deportation of stateless persons has caused some complications, and 
in recent years the Government of the United States has experienced much 
difficulty in its attempts to deport to certain other countries their former na- 
tionals who have resided for years in the United States without being nat- 
uralized therein. It would seem reasonable, at least as a general rule, that 
the state of which an expatriated stateless person was last a national should 
assume responsibility for him and receive him back into its territory if he is 
found undesirable in other countries. 
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In this connection, attention is directed to the following provision, found 
in the International Regulations on the Admission and Expulsion of Aliens, 
recommended by the Institute of International Law in a Resolution of 
September 9, 1892 (c. 1): 

“Article 2. In principle, a State must not forbid entrance to or sojourn 
in its territory either to its subjects, or to those who, after having lost their 
nationality in the said State, have acquired no other.”’ (Resolutions of 
the Institute of International Law, p. 104. Carnegie Endowment 
for International Peace.) 


In a recent discussion of this subject in the British Yearbook of Interna- 
tional Law, 1927, pp. 45, 61, Sir John Fischer Williams says: 


“There will be general agreement that a state cannot, whether by 
banishment or by putting an end to the status of nationality, compel any 
other state to receive one of its own nationals whom it wishes to expel from 
its territory. There will also be general agreement that a state is bound to 
receive back across its frontiers any individual who possesses its nationality 
or who is one of its ‘ressortissants.’”’ 


ARTICLE 21 


States parties to this convention may conclude special agreements to 
govern cases in which those states only are especially interested. 


COMMENT 


It seems necessary to leave to states the possibility of entering into special 
agreements which may vary the provisions of this convention. It is to be 
hoped that the general ideas embodied in a general convention will not be 
widely departed from; but the subject is so complicated and so many of the 
provisions of any general convention must represent new legislation that 
some freedom must be left to states which have special problems inter se. 
Recent territorial changes, involving important questions of nationality, 
seem an additional reason for making this imperative. 


ARTICLE 22 


Any dispute between states parties to this convention, with respect to the 
interpretation or application of the provisions of this convention, which is 
not settled by negotiation and which is not referred to arbitration under a 
general or special arbitration treaty, shall be referred to the Permanent 
Court of International Justice, and may be brought before the Permanent 
Court of International Justice by either party to the dispute. 


COMMENT 


This is an identic article included in the conventions on nationality, 
territorial waters and responsibility of states. One of the objects of the 
codification is to clarify the law which may be applied by international 
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tribunals. This is the more important because of the extent to which the 
Optional Clause of the Statute of the Permanent Court of International 
Justice has been accepted by states. If the object is to be achieved, it would 
seem that any convention constituting a part of a code of international law 
should provide for the application of the provisions of the convention by 
international tribunals. 

This article would incorporate such a provision in the convention. Itis 
hardly necessary to say what is a dispute ‘‘ with respect to the interpretation 
and application of the provisions of this convention.”’ See, however, Judg- 
ment No. 2 of the Permanent Court of International Justice (Publications of 
the Court, Series A, No. 2, p.11). Nor isit necessary to say when a dispute 
“is not settled by negotiation.”” On this subject reference may be made to 
Judgment No. 2 of the Permanent Court of International Justice (Publica- 
tions of the Court, Series A, No. 2, p. 13). In the first instance the parties 
to a dispute should have the choice of the tribunal to apply the law, but fail- 
ing that agreement, the Permanent Court of International Justice would 
seem the tribunal which ought to be given competence. 

Similar provisions have been included in many of the multipartite con- 
ventions concluded in recent years. For example, the Statute on Freedom 
of Transit drawn up at Barcelona, April 14, 1921, provides (Art. 13): 


‘Any dispute which may arise as to the interpretation or application 
of this statute, which is not settled directly between the parties themselves, 
shall be brought before the Permanent Court of International Justice, 
unless under a special agreement or a general arbitration provision, steps 
are taken for the settlement of the dispute by arbitration or some other 
means.” 


The Slavery Convention, opened for signature at Geneva on September 25, 
1926, contains the following provision (Article 8): 


“The High Contracting Parties agree that disputes arising between 
them relating to the interpretation or application of this Convention shall, 
if they can not be settled by direct negotiation, be referred for decision to 
the Permanent Court of International Justice. In case either or both of 
the States Parties to such a dispute should not be parties to the Protocol 
of December 16th, 1920, relating to the Permanent Court of International 
Justice, the dispute shall be referred, at the choice of the Parties and in 
accordance with the constitutional procedure of each State, either to the 
Permanent Court of International Justice or to a court of arbitration con- 
stituted in accordance with the Convention of October 18th, 1907, for the 
Pacific Settlement of International Disputes, or to some other court of 
arbitration.” 


APPENDIX No. 1 
An analysis of the laws of various States ! 


A compilation of the texts of the nationality laws of various states, edited by Richard W. 
Flournoy, Jr., and Manley O. Hudson, is being published simultaneously with the publication 
of this draft, by the Carnegie Endowment for International Peace. 


I. NATIONALITY AT BIRTH 


(1) States whose laws are based solely on jus sanguinis 


Avustria—Arts. 5, 13, Law of July 30, 1925, Acquisition and Loss of Provincial and Federal 
Rights of Citizenship. 

Curna—Chap. I, Sec. 1 (a), (b). Revised Law of Nationality of December 30, 1914. 

Danzia—Sec. 1, Law concerning Acquisition and Loss of Danish Nationality of May 30, 
1922. 

EstHonta—Sec. 2 (3) and Sec. 15, Law No. 87 concerning Citizenship of October 27, 1922. 

FinLtanp—Art. 4, Constitution. 

GrermMany—Sec. 4, German Law of Nationality of July 22, 1913. (Effective January 1, 
1914.) 

Huneary—Art. 3, Law of December 20, 1879 concerning the Acquisition and Loss of 
Hungarian citizenship. 

JaPpan—Art. 1, Law No. 66 of March, 1899 as amended by Law No. 27 of March, 1916, and 
Law No. 19 of July, 1924. 

Latv1a—Art. 7, Law of June 2, 1927. 

LiravaNnia—Sec. 1, Provisional Law of January 9, 1919, regarding Lithuanian citizenship. 

Monaco—Art. 8 (1), Civil Code. 

NETHERLANDS—Art. 1 (a), Art. 2 (a), Law of December 12, 1892, as amended. 

Potanp—Art. 5, Law of January 20, 1920 regarding Polish citizenship; Art. 88 (1), Con- 
stitution (1921). 

Roumanra—Art. 2 (a), Law of February 23, 1924, relative to the Acquisition and Loss of 
Rumanian nationality. 

Russia (U. 8. S. R.)—Sec. 4, Ordinance No. 202, regarding Union Citizenship. 

Serss, Croats, AND SLOVENES—Article 7, Law of September 21, 1928. 

SwirzerLanp—Art. 270, Civil Code of December 10, 1907. 


(2) States whose laws are based on jus soli and jus sanguinis 


S1ram—Sec. 3 (1), (3), Nationality Law, Buddha Year 2456 (April 10, 1913). 
VENEZUELA—Art. 28, Constitution of July 1, 1928. 


(3) States whose laws are based principally on jus sanguinis, but also 
contain provisions based on jus soli 


AFGHANISTAN—Art. 84, 85, Chap. III, Code relating to Certificates of Identity, the Princi- 
ples of Passports and the Law of Nationality. 

A.tBantA—Turkish Law in force. 

Bre.ierom—aArt. 1 (1), Art. 6 Law of May 15, 1922. 

BE.tG1an Conco—Art. 1, 5 Decree of December 27, 1892. 

Buiearta—Art. 5, Sec. 1, 3 Law of December 31, 1903, as amended to July 24, 1924. 
Art. 54, Constitution. 

Cusa—aArt. 5, Constitution. 


1This analysis has been made with the assistance of Raymond T. Yingling, Henry B. Hazard, and 
Eugene C. Rowley, Jr. It is intended to serve merely as a guide and not as an authoritative statement of 
the effect of the laws referred to. In spite of the care with which it has been prepared, some errors are pos- 
sible, and some provisions of the laws may have been mistaken. 
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DrenmMaRK—Sec. I and II, Law of April 18, 1925 concerning Acquisition and Loss of Danish 
Nationality. 

Dominican REepusiic—Art. 8 (2), (3), (4), Constitution. 

Eaeypt—Art. 10 (1), (4), Art. 11 Law of May 26, 1926 on Egyptian Nationality. 

France—Art. I, Par. 1, 2, 3, Art. III, Art. IV Law of August 10, 1927, concerning Na- 
tionality. 

GreEce—Art. 14 (as amended by decree law of September 13, 1926), 19, 20, Greek Civil 
Law, Law 391 of October 29, 1856. 

Harti—Art. 3 (1), (3), Constitution; Arts. 2, 4, Nationality Law of August 30, 1907. 

IceLaNnp—Arts. 1 and 2 Law of June 15, 1926. 

Traq—Arts. 8 and 9, Iraq Nationality Law of 1924, as amended by Law of 1925 and Ordi- 
nance No. 81 of 1926. 

Iraty—Art. 1 (1), Art. 3, Law of June 13, 1912. 

LuxemMBurG—Law of March 14, 1905. 

Mexico—Art. 30 (1), Constitution of 1917. Art. 1 (1), (3); Art. 2 (2), Law of Alienship and 
Naturalization of May 28, 1886. 

Norway—Sects. 1 and 2, Law regarding Norwegian Nationality of August 8, 1924. 

Prersta—Sects. I and II, Persian Law concerning Citizenship, August 7, 1894. 

Portucat—Art. 18 (1), (2), (8); Sects. 1 and 2 Civil Code of 1867. 

SaLtvapor—Art. 42, Constitution. 

Spain—Art. 1 (1), (2), Constitution. Art. 17 (1), (2); Art. 18, Par. 2; Art. 19, Civil Code. 

SwEepEN—Arts. 1, 2 Law of May 23, 1924 respecting the Acquirement and Loss of Swedish 
citizenship. 

Syria AND LEBANON—Art. 1 (1), (2) Syrian and Lebanese Nationality Law of January 31, 
1925. 

Turkey—Art. 88, New Turkish Constitution of May 24, 1924, Arts. 1, 3, 4 Turkish Citizen- 
ship Law effective January 1, 1929. 


(4) States whose laws are based principally on jus soli, but also contain 
provisions based on jus sanguinis 
ARGENTINA—Art. 1, Law No. 346 of October 8, 1869. 
Borivia—Arts. 31 and 32 (1), Constitution. 
Brazi—aArt. 69, Par. 1, 2, Constitution. 
5, Constitution. 
Great Brirarin—Part I, British Nationality and Status of Aliens Act August 7, 1914. 
AusTRALIA—Nationality Act of 1920-1925, same as Great Britain. 
BritisH INp1a—British Act applies. 
InisH Free Stare—Art. 3, Constitution. 
Canapa—Naturalization Act 1914, 1920, same as Great Britain. 
Hone Kone—British Act applies. 
NEWFOUNDLAND—Consolidated Statutes of Newfoundland, Chap. 78. 
New ZeaLanp—British Nationality and Status of Aliens Act in New Zealand, 1923. Provi- 
sions in British Act incorporated by reference. 
PaLEsTINE—Sec. 3, Act of July 24, 1925. 
Cumr—Art. 5 (1), (2), Constitution. 
CotomB1a—Art. 8 (1), (2), Constitution. 
Costa Rica—Art. 5 (1), (2), (3), Constitution; Art. 1 (1), (6), Law of Alienship and Natural- 
ization, Decree of May 13, 1889. 
CzEcHosLovak1a—Sec. 2, Law of April 9, 1920. 
Ecuapor—Art. 6 (1), (2), (3), Constitution. 
GuatTeMaLa—Arts. 5 and 6, Constitution. 
Honpuras—Art. 7, Constitution (1904); Art. 1 (2), Decree No. 31 of February 4, 1926. 
Lrperia *—See 66, 67 Act. of Feb. 8, 1922. 


* Citizenship restricted to persons of negro descent. 
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Nicaracua—art. 8 (1), (2), Constitution. 

PanaMa—Art. 122 (1), (2). Title III, Administrative Code. Art. 6 (1), (2) Constitution 
(1904). 

Paracuay—Art. 35 (1), (2), Constitution. 

Prru—Art. 59, Constitution. 

Unirep States OF AMERICA—14th Amendment, Constitution; R. 8. 1992, Sec. 1, Title 8, 
U.S. C. A; R. 5.1993, Sec. 6, Title 8, U. S. C. A. 

Urvuauar—Art. 7, Constitution. 


(5) States whose laws contain provisions relating to 
(a) Children born to diplomatic or other officers 
ARGENTINA—Art. 1 (1), (3), Law No. 346 of October 8, 1896. 
Brazit—Art. 69, Par. (1), (3), Constitution. 
GreEaT Brirain—Sec. 1 (b), (iv), British Nationality and Status of Aliens Act of 1914. 
France—Art. II, last paragraph. Law of August 10, 1927, concerning Nationality. 
GrEEcE—Art. 14 (c) of Law of Oct. 29, 1856. 
GuaTEMALA—Art. 1, Law of Foreigners of 1894. 
Liser1A—Sec. 66 Act of Feb. 8, 1922. 
Mexico—Art. 4, Law of Alienship, etc., of May 28, 1886. 
Paracuay—Art. 35 (3), Constitution. 
PortuGcat—Art. 18 (2), Civil Code of 1867. 
Satvapor—Art. 4, Law of Alienship of April 16, 1900. 
TurKkey—Art. 4, Turkish Citizenship Law, effective Jan. 1, 1929. 


(b) Persons born on ships 

ARGENTINA—Art. 1 (3), (5), Law No. 346 of October 8, 1869. 
Great Brirain—Sec. 1 (c), British nationality, ete., Act of 1914. 
GuaTEMALA—Art. 2, Law of Foreigners of 1894. 

Honpvuras—Art. 2, Decree No. 31, February 4, 1926. 
Mexico—Art. 3, Law of Alienship, etc., of May 28, 1886. 
Satvapor—Art. 3, Law of Alienship of April 16, 1900. 

Sparn—Art. 1, last paragraph, Royal Decree of November 17, 1852. 


(6) States whose laws require the fulfillment of certain conditions usually after at- 
tainment of majority to confirm or decline a status acquired under 


(a) jus soli 
1. To confirm 


AFGHANISTAN—Art. 85, Code, ete., supra. 

Bretcrum—Art. 6 (1), Arts. 8, 9, 10, 21, Law of May 15, 1922, as amended August 4, 1926. 
Congo—Art. 5, Decree of December 27, 1892. 

PALESTINE—Sec. 4 (1), Act of July 24, 1925. 

Buiearia—Art. 6, 33, Law of December 31, 1903, as amended. 

Costa Rica—Art. 5 (3), Constitution; Art. 1 (6), Decree of May 13, 1889. 
Cusa—aArt. 5 (2), Constitution. 

Eaypt—Art. 11, Law of May 26, 1926. 

France—Art. III, Law of August 10, 1927. 

GreEcE—Art. 19, Law 391 of October 29, 1856. 

Inaq—Art. 9, Iraq Nationality Law, supra. 

Iraty—Art. 3, Law of June 13, 1912. 

LuxremMBurG—Law of March 14, 1905. 

Prersta—Sec. II, Persian Law of August 7, 1894. 

Sparn—Art. 19, Civil Code. 

TurKxey—Art. 3, Turkish Citizenship Law, effective January 1, 1929. 
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2. To decline 
BuiGaria—aArt. 5 (3), Art. 6, 35, Law of December 31, 1903, as amended. 
DenMaRK—Sec. II, Law of April 18, 1925, swpra. 
Dominican Repusiic—Art. 8 (4), Constitution. 
France—Art. IV, Law of August 10, 1927. 
GrEEcE—Art. 14 of the Law of October 29, 1856, as amended. 
IceLAND—Art. 2, Law of June 15, 1926. 
Mexico—Art. 2 (2), Law of Alienship, etc., of May 28, 1886. (See Art. 30 (1), Constitution 
of 1917.) 
Norway—Sec. 2, Law of August 8, 1924, supra. 
PortuGaL—Art. 18 (2), Civil Code of 1867. 
Satvapor—Article 2 (2), Law of Alienship of April 16, 1900. 
Swepen—Art. 2, Law of May 23, 1924, supra. Art. 1, Royal Decree No. 526. 
TourKkrey—Arts. 4, 8, Turkish Citizenship Law, effective January 1, 1929. 


(b) jus sanguinis 
1. To confirm 
ARGENTINA—Art. 1 (2); Arts. 5, 12, Law No. 346 of October 8, 1869. 
Betarum—Art. 6 (2), 8, 9, 10, 21, Law of May 15, 1922, Art. 1, Law of August 4, 1926. 
Bouivia—Art. 32 (1), Constitution. 
Brazit—Art. 69, Par. 2, Constitution. 
Cuite—Art. 5, Constitution. 
Great Brirarn—Sec. 1, British Nationality and Status of Aliens Act August 7, 1914. 
GuaTEMALA—Art. 5 (2), Constitution. 
Buiaarta—Arts. 7, Law of December 31, 1903, as amended. 
Costa Rica—Art. 5 (2), Constitution. 
Cusa—Art. 5 (3), Constitution. 
Ecvuapor—Art. 6 (3), Constitution. 
Greece—Arts. 19, 20, Law 391 of October 29, 1856. 
Honpvuras—Art. 1 (2), Decree No. 31 of February 4, 1926. 
JaPAN—Art. 20, Sec. 2, Law No. 66, supra. 
Mexico—Art. 1 (3), Law of May 28, 1886, supra. 
Nicaracua—Art. 8 (2), Constitution. 
PanaMa—Art. 6 (2), Constitution (1904); Art. 122 (2), Administrative Code. 
Paracuay—Art. 35 (2), Constitution. 
Preru—aArt. 59 (2), Constitution. 
PortucaL—Art. 18 (3), Civil Code of 1867. 
Urvavuay—Art. 7, Constitution. 


2. To decline 


DenmarK—Sec. VI, Law of April 18, 1925, supra. 
EstHonra—Sec. 15, Law No. 87 of October 27, 1922. 
France—Art. IX, 3, Act of August 10, 1927. 
Traq—Art. 14, Law of 1924, supra. 


II. NATURALIZATION AND EXPATRIATION 
A. NATURALIZATION 
(1) Branch of government by which naturalization is effected 
(a) Legislative 
Beierum—Arts. 16 and 17, Law of May 15, 1922. [Naturalization acts voted by legislative 


chambers and sanctioned by the King.] Art. 5 of Constitution of February 7, 1831, 
with amendments of 1893 and 1921. 
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Borrvia—Sec. 4, Art. 32, Par. 3, Constitution. [Letters of naturalization obtained by favor 
from Chamber of Deputies, and declarations made before municipality.] 

Danza, Free Crry or—Secs. 8 and 26, Law Concerning Nationality, of May 30, 1922. 

LuxemMpurG—Chap. II, Art. 10, Constitution October 17, 1868. 

Paraacuay—Chap. III, Art. 35, Subdiv. 5, Constitution of November 18, 1870. [As a 
special gift. 'The President also issues naturalization papers.] 

Roumanta—Chap. II, Par. 2, Arts. 29 to 31, inc., Law of February 23, 1924. [Title of 
“Honorary Citizen” conferred for exceptional services rendered to the country and 
nation.] Art. 8, Constitution of July 12, 1866. 

Satvapor—Title II, Art. 43, Par. 3, Constitution. [The executive authority also has power 
to grant naturalization. | 

Urvueuay—Sec. II, Chap. I, Art. 8, Constitution. [Grant by special act authorized for 
“notable services or relevant merits.’”’ The executive and judicial branches also 
exercise power. ] 


(b) Executive 


AFGHANISTAN—Chap. III, Art. 98, Code. 

ALBANIA—Art. 3, Ottoman Law of Nationality of 1869. 

ALGERIA—Arts. 1, 4 and 5, Senatus-Consultum of July 14, 1865; and Chap. I, Arts. 3 to 9, 
inc., Law of February 4, 1919. [Applications are addressed to, heard, and decided by a 
court, subject to approval of Governor-General.] 

AustraLia—Part III, Sees. 7 to 13, inc., 17 (2) and Part V, Secs. 32, 34 and 36, Nationality 
Act 1920-1925. 

Avustria—Par. 25 (2), Federal Law of July 30, 1925. 

Be.ie1an Conco—Chap. 1, Par. 3, Civil Code, Decree of December 27, 1892: Pars. 1 and 3, 
Arrete of Secretary of State, March, 1901. 

Breierum—Arts. 17 and 22, Law of May 15, 1922. [Naturalization acts voted by Legisla- 
tive chambers and sanctioned by the King.] 

Bouivia—Sec. 4, Art. 32, Par. 2, Constitution. [Declarations made before municipality, 
and letters of naturalization obtained by favor from Chamber of Deputies.] 

Brazm—Arts. 2, 3, 6 and 7, Legislative Decree No. 569, of June 7, 1899; Arts. 4, 8 and 9, 
Legislative Decree No. 904, November 12, 1902; Arts. 4, 7, 10 and 14, Regulations Per- 
taining to Decree No. 6,948, of May 14, 1908; Art. 3, Legislative Decree No. 2,004, of 
November 26, 1908. 

Buicar1a—Chap. ITI, Art. 10, Law No. 100, of December 31, 1903, as amended January 12, 
1908, December 8, 1911, and July 24, 1924. [Applications are made to a justice of the 
peace, and authorized by royal decree on proposal of the Minister of Justice.] 

Canapa—Part IT, Secs. 2 to 8, ine., and Part III, Secs. 24 and 25, The Naturalization Acts, 
1914 and 1920, as amended 1923. [Applications are addressed to, heard, and decided 
by the courts, subject to approval of Secretary of State.] 

CuitE—Art. 6 (7), Constitution of 1833. [President issues naturalization papers on declara- 
tion by proper municipality that applicant is entitled.] [Superseded by Constitution of 
1925, which does not specify branch of government which naturalizes. |} 

Curva—Chap. II, Arts. 4 and 8, Revised Law of December 30, 1914. 

Costa Rica—Art. 10, Law of Alienship and Naturalization, Decree of May 13, 1889; 
Amendments, Decree No. 75, of June 29, 1909. 

Dominican Rerusiic—Art. 2, Law No. 61, of November 18, 1924. 

Ecvapor—Chap. VII, Arts. 62 to 64, inc., Decree of October 18, 1921, as amended by decree 
of September 17, 1925. 

Eaypr—Arts. 5 to 7, ine., 17, 22, 23 and 26, Decree Law of May 26, 1926. 

EstHon1a—Pars. 4 and 13 and 20; and III, Pars. 20 and 23, Law No. 87, of October 27, 
1922. 

Fintanp—Arts. 5 and 6, Law of February 20, 1920; and 3 to 5, inc., Law of June 17, 1927. 
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France—Art. VI, Law of Aug. 10, 1927. 

Frencu Inpo Curva (Cocutn Curna)—Arts. 2 to 4, ine., Decree of May 26, 1913. 

GERMANY—Pt. II, Secs. 9, 13 to 16, inc., and 23; Part III, Sec. 35; and Part IV, Sec. 39, 
Law of Nationality, of July 22, 1913. 

Great Brirarin—Part II, Secs. 2 to 8, inc., and Part III, Sec. 19, British Nationality and 
Status of Aliens Act, 1914, as amended, 1918 and 1922. 

GreEcE—Book I, Sec. I, Chap. I, Art. 15, and Chap. II, Art. 23 (b), Civil Law, No. 391, of 
October 29, 1856; and Arts. 1 and 2, Decree Law of September 10, 1925. 

GuaTEMALA—Art. 6, Constitution; Title I, Art. 3, 5 and 6, Clause 2, and Title VII, Arts. 
86 and 87, Law of Foreigners, of 1894. [Proof of qualifications is made to a civil 
magistrate who transmits it to the President for issuance of naturalization decree.] 

Hart1—Art. 14, Civil Code, as modified by Law of September 5, 1860. 

Honpvuras—Chap. III, Arts. 10 to 12, inc., Decree No. 31, of February 4, 1926. 

HoneKkona—Secs. 2 and 3, Local Ordinance No. 44, of 1902, as amended by No. 50, of 1911, 
and Nos. 1 and 8, of 1912. 

Huneary—Arts. 6, 9, to 11, 17, 21, 23, 25, 27, 30, and 50, Law of 1879. 

IceLAND—Art. 2, Law of June 15, 1926. 

Iraq (MesoporamiA)—Part II, Art. 11; and Part IV, Art. 22, The Iraq Nationality Law of 
October 9, 1924, amended by Law of 1925, and Ordinance No. 81, of 1926 I. V.; Arts. 6 
and 8, Amendment Law, 1925; and Art. 5, Ordinance for the Amendment of Law, 1924, 
No. 81 of 1926. 

Iraty—Arts. 4 and 16, Law of June 13, 1912; Art. 2, Royal Decree No. 43, of January 29, 
1922; Art. 1, Law of September 10, 1922; Art. 3, Royal Decree No. 1245, of June 7, 
1923; Royal Decree Law No. 15, of January 10, 1926; and Law No. 108, of January 31, 
1926; Art. 1, Royal Decree of March 13, 27; Arts. 7 and 8, Royal Decree of May 12, 
1927. 

Japan—Arts. I and II, Law No. 21, of July 9, 1898; Arts. 7 and 11, Law of Nationality No. 
66, of March 1899, revised by Law No. 27 of March, 1916, and Law No. 19, of July, 
1924; and Arts. 1 and 8, Regulations of November 17, 1924, for the enforcement of the 
Nationality Law. 

Latvia—Arts. 2 to 5, inc., Citizenship Law of June 2, 1927. 

Lrravania—Sec. 3, Law of January 9, 1919. 

Mapacascar—Title II, Arts. XI and XIII, and Title III, Art. XIX, Decree of February 7, 
1897; Arts. 2, 3 to 5, inc., and 7, Decree of March 3, 1909; Arts. 2 and 3, Decree of No- 
vember 25, 1913; and Art. 17, Decree of November 7, 1916. 

Mexico—Art. 30, Clause 2 (b), Constitution of 1917; Chap. I, Art. 2, Sec. 4; Chap. III, 
Arts. 12 to 16, Inc., 19 and 27, and Chap. V, Art. 3, Law of May 28, 1886. [Applica- 
tions for naturalization are presented to, heard, and decided by the courts, which for- 
ward the record to the department of foreign affairs for the issuance of naturalization 
certificates, if there be no legal cause to prevent.] 

Monaco—Art. 9, and Art. 10, Sec. (1), Civil Code. 

Morocco—Art. 2, Decree of November 8, 1921. 

NETHERLANDS—Art. 6; Art. 7, Clause 5; Arts. 8 and 10, Act of December 12, 1892, State 
Journal No. 268, as amended. 

NEWFOUNDLAND—Chap. 78, Part II, Secs. 2 (1), and 3 to 8, inc., and Part III, Sees. 19, 20 
and 22, Consolidated Statutes of Newfoundland (Third Series). 

New ZEaLanp—Secs. 4, 5, 7 to 12, 14 and 15, inc., British Nationality and Status of Aliens 
(in New Zealand) Act, 1923. 

Nicaracua—Arts. 3 to 5, inc., Decree of February 18, 1861; Letter of Sept. 25, 1906, Min- 
ister of Justice to Minister of Foreign Relations. 

Norway—Secs. 5 and 15, Law of August 8, 1924. 

PaLEsTINE—Part II, Sec. 4 (1) (c), and Sec. 5 (1); Part III, Sec. 7 (1) amd (3); and Part IV, 
Secs. 19 and 23, Palestinian Citizenship Order, 1925. 
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PanaMa—Chap. 2, Arts. 125 and 126; Chap. 3, Art. 130; Chap. 4, Arts. 132 and 133; Chap. 
8, Arts. 167, and 169 to 173, inc., Administrative Code. Title II, Art. 6, Par. 3, 
Constitution of February 13, 1904. 

ParaGuay—Chap. III, Art. 37, Constitution of November 18, 1870. [Congress may also 
grant naturalization, as a special gift.] 

Potanp—Arts. 10, 12, 13 and 15, Law of January 20, 1920; Arts. 7, 8, 13, 14 and 16, Order of 
the Minister of the Interior Relative to Law of January 20, 1920. 

PortuavuEsE East Arrica—Art. 3, Secs. 2, 3 and 6, Governor General’s Notice No. 317, 
January 9, 1917. 

Rumania—Chap. II, Par. 2, Arts. 11 to 20, 22 to 24, and 26 to 28, inc.; Title II, Art. 41; and 
Title IV, Art. 55, Law of February 23, 1924. [Naturalization is granted or refused by 
the Council of Ministers, after an investigation by the Commission which is attached 
to the Ministry of Justice, is composed of high judicial officers, and is presided over by 
the Chief Justice of the Capital’s Court of Appeal.] 

Russia (Soviet Union)—Arts. 7, 9 and 10, Ordinance No. 202, of October 29, 1924, Regard- 
ing Union Citizenship. 

SaLvapor—Title II, Art. 43, Pars. 1 and 2, Art. 44, Constitution. [The legislative body 
also has power to grant naturalization. ] 

Serps, CROATS AND SLOVENES, Kinepom or (YuGosLavia)—Arts. 15 and 16, Law of 
September 21, 1928. 

S1am—Arts. 6 to 8, inc., and 12, Law on Nationality of April 10, 1913; Chap. I, Par. 2, and 
Chap. II, Par. 9, Naturalization Law, 130. 

Sparin—Arts. 5 to 9, inc., Royal Decree of November 6, 1916. [Applicant for naturalization 
proceeds in the municipal court of his domicile, the judge of which submits his report for 
appropriate action by the Ministries of State and Government and the Minister of 
Grace and Justice; if favorable, the case is returned by the latter to the court with the 
royal order of approval.] 

Swepen—Arts. 5 and 12, Law of May 23, 1924; Arts. 1 and 2, Royal Decree No. 526, of 
December 19, 1924. 

SwirzeERLAND—III, Art. 10; V, Art. 12; VI, Art. 14, Federal Decree of June 25, 1903; Arts. 1 
and 3, Federal Law of June 26, 1920; Arts. 1 and 8; and Par. 4, Art. 23, Instructions 
of December 29, 1922. 

Syria—Arts. 3, 7, 8 (1) and 13, Ordinance of January 31, 1925. 

Tunis—Arts. 9 and 12, Law of December 20, 1923. 

Tourkey—Art. 3, Ottoman Law of Nationality of 1869; Art. 5, Citizenship Act effective 
January 1, 1929. 

Union or Soutn Arrica—Chap. II, Art. 2, British Nationality in the Union and Nat- 
uralization and Status of Aliens Act, 1926. 

Urvuevuar—Arts. 1, 2, 4 and 14, Law of July 20, 1874. [The legislative and judicial branches 
also exercise power.] 

VENEZUELA—Arts. 2 and 3, Law of Naturalization of May 24, 1923. 


(c) Judicial 

AtcEeR1A—Chap. I, Arts. 3 to 9, inc., Law of February 4, 1919. [Applications are addressed 
to, heard, and decided by a court, subject to approval of Governor-General.] 

ARGENTINA—Title 2, Art. 2, Secs. 1 and 2; Art. 3; and Title 3, Arts. 5 and 6, Law No. 346 of 
October 8, 1869. 

Be.erum—Arts. 10, 16 and 19, Law of May 15, 1922. [The courts enact in cases of certain 
declarations of intention.] 

Buiegari1a—Chap. III, Art. 10, and Chap. VI, Arts. 26, and 30 to 33, inc., Law No. 100, of 
December 31, 1903, as amended January 12, 1908, December 8, 1911, and July 24, 1924. 
[Applications are made to a justice of the peace, and authorized by royal decree on 
proposal of the Minister of Justice.] 
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Canapa—Part III, Secs. 19-24, The Naturalization Acts, 1914 and 1920, as amended 1923. 
[Applications are addressed to, heard and decided by the courts, subject to approval of 
Secretary of State.] 

LipeRIa—Sec. 1, Subd. 1, and Sees. 2, 4, 5, 6 and 8, Naturalization Act of January 6, 1908. 
Consular Code, Chap. IV, Sec. 68, Approved by Law of February 8, 1922. 

Mexico—Art. 30, Clause 2 (b), Constitution of 1917; Chap. I, Art. 2, Sec. 4; Chap. III, 
Arts. 12 to 16, inc., 19 and 27, and Chap. V, Art. 3, Law of May 28, 1886. [Applications 
for naturalization are presented to, heard, and decided by the courts, which forward the 
record to the department of foreign affairs for the issuance of naturalization certificates, 
if there be no legal cause to prevent.] 

PHILIPPINE IsLANDS—Sec. 6, Act of March 26, 1920. 

Rumanra—Chap. II, Par. 2, Arts. 11 to 20, 22 to 24, and 26 to 28, inc; Title II, Art. 41; and 
Title IV, Art. 55, Law of February 23, 1924. [Naturalization is granted or refused by 
the Council of Ministers, after an investigation by the Commission, which is attached 
to the Ministry of Justice, is composed of high judicial officers, and is presided over by 
the Chief Justice of the Capital’s Court of Appeal.] 

Sparn—Arts. 5 to 9, inc., Royal Decree of November 6, 1916. [Applicant for naturalization 
proceeds in the municipal court of his domicile, the judge of which submits his report for 
appropriate action by the Ministries of State and Government and the Minister of 
of Grace and Justice; if favorable, the case is returned by the latter to the court with the 
royal order of approval.] 

Untrep States or AMERIcA—Sec. 3, Act of June 29, 1906. 

Uruauay—Arts. 5, 7, 8 and 9, Law of July 20, 1874. [The legislative and executive 
branches also exercise power.] 


(2) Legislative restoration of rights of citizenship 


ARGENTINA—Title 4, Art. 9, Law No. 346 of October 8, 1869. 

CuiLeE—Art. 9 (11), Constitution of 1883. 

Co.LomBi1a—Title II, Art. 16, Constitution of 1886. 

PanaMa—Chap. 5, Arts. 139 to 141, inc., Administrative Code; Title II, Art. 7, Constitu- 
tion of February 13, 1904. 

Paracuay—Chap. III, Art. 41, Constitution of November 18, 1870. 


(3) Age required for naturalization 

(a) Majority (age not stated in years) 

ALBANIA—Art. 3, Ottoman Law of Nationality of 1869. 

AustrALIA—Part I, Secs. 5 (1), and Part III, 10 (3), Nationality Act 1920-1925. [May be 
waived in special cases; Part III, Sec. 10 (2), supra.] 

BritisH [INp1a—Secs. 2 (c), and 31 (a), Indian Naturalization Act, 1926. 

Canapa—Part IT, Sec. 5, Par. 3, and Part III, Sec. 33 (d), The Naturalization Acts, 1914 and 
1920, as amended 1923. [May be waived in special cases; Part II, Sec. 5, Par. 2, supra.] 

Eayrpt—Art 12, Law of May 26, 1926. 

Great Brrrain—Part II, Secs. 5 (3), and Part III, 27 (1). British Nationality and Status 
of Aliens Act, 1914, as amended, 1918 and 1922. [May be waived in special cases; Sec. 
5 (2), supra.] 

Greece—Book I, Sec. I, Chap. I, Art. 15, Greek Civil Law, No. 391 of October 29, 1856. 
[Of age according to the law of the applicant’s country.] 

Iraq (MrsoporaMiaA)—Preliminary Art. 2 (3), (4), Part I, Arts. 5 and 7 and Part II, Art. 10, 
The Iraq Nationality Law of October 9, 1924, amended by Law of 1925, and Ordinance 
No. 81 of 1926. I. V. [Of age according to the law of the applicant’s country, except 
as to Iraquis who attain majority when 18 years of age.] 

Mexico—Chap. III, Art. 13, Sec. 1, Law of May 28, 1886. 


a 
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NETHERLANDS—Art. 3, Clause 1, Act of December 12, 1892, State Journal No. 268, as 
amended. 

NEWFOUNDLAND—Chap. 78, Part II, Sec. 5 (3), and Part III, Sec. 26 (1), Consolidated 
Statutes of Newfoundland (Third Series). (May be waived in special cases; Part II, 
Sec. 5 (2), supra.] 

New ZEALAND—Sec. 8 (3), British Nationality and Status of Aliens (in New Zealand) Act, 
1923. [May be waived in special cases; Sec. 8 (2), supra.] 

Persta—Sec. III, Law or Ordinance of August 7, 1894. [‘‘Full age’ required.] 

PortuGaL—Title II, Art. 19, Civil Code of 1867, Art. 1, Par. 1, Decree of December 2, 1910. 
[Applicants must be ‘‘of age.’’] 

S1am—Chap. II, Par. 6 (1), Naturalization Law, 130. [Must be ‘‘full age” by the law both 
of Siam and his country.] 

TurKey—Art. 5, Citizenship Act effective January 1, 1929. 


(b) Puberty 
AFGHANISTAN—Chap. III, Art. 86 (1), Code. 


(c) 18 years 

ARGENTINA—Title 2, Art. 2, Sec. 1, Law No. 346, of October 8, 1869. 

Boxivia—Sec. 5, Art. 33, Par. 2, Constitution of 1880. [Only if married, otherwise must be 
21 years old.] 

Costa Rica—Title II, Sec. 2, Art. 9, Constitution of 1922. [If married, or professor of any 
science; otherwise the age must be 20 years.] 

Ecuapor—Chap. II, Sec. 2, Par. 8, Constitution of 1897. 

Estuonra—Par. 10, Law No. 87, of October 27, 1922. 

France—Art. VI, Sec. 1, Law of August 10, 1927. 

Iraq (MEsopoTaMIA)—Preliminary Art. 2 (3), (4), The Iraq Nationality Law of October 9, 


1924, amended by Law of 1925, and Ordinance No. 81 of 1926. I. V. [As to Iraqui 
only; as to others, the question what constitutes majority is to be determined by the 
law of the applicant’s country of origin.] 

PaLESTINE—Part IV, Sec. 21 (4) and (5), Palestinian Citizenship Order, 1925. 


(d) 20 years 

Cxurna—Chap. II, Art. 4 (b), Revised Law of Nationality, of December 30, 1914. 

Costa Rica—Title II, Sec. 2, Art. 9, Constitution of 1922. [Unless married, or professor 
of any science, when eligible age is 18 years.] 

JaPpAN—Art. 7 (2), Law No. 66, of March, 1899, revised by No. 27, of March, 1916, and No. 
19, of July, 1924. [And legal capacity under the law of applicant’s country.] 


(e) 21 years 

BEtG1an Conco—Chap. I, on Nationality, Par. 3, Civil Code, Decree of December 27, 1892. 

Bortvia—Sec. 5, Art. 33, Par. 2 of Constitution of 1880. [18 years only if married.] 

FrencH Inpo Curna (Cocutn Curna)—Art. 1, Decree of May 26. 1913. Modified by Law 
of September 4, 1919. 

Iraty—Art. 1, Law of September 10, 1922. 

Liser1a—Sec. 1, Naturalization Act of January 6, 1908. 

Mapacascar—Art. 1, Decree of March 3, 1909. 

Monaco—Art. 9 (1), Civil Code. 

Norway—Sec. 5 (1), Act of August 8, 1924. 

Prrvu—Art. 60, Constitution of December 27, 1919. 

PHILIPPINE IsLANDS—Sec. 3, Act of March 26, 1920. 

Rumanra—Chap. II, Par. 1, Art. 7, Clause 1; Par. 2, Art. 25, Law of February 23, 1924. 
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SeRBs, CROATS AND SLOVENES, KINGDOM oF (YuGosLAVIA)—Art. 12, subdivision 2, Law of 
September 21, 1928. 

SwEDEN—Art. 5, Par. 1, Law of May 23, 1924. 

Tunis—Arts. 3 and 4, Law of December 20, 1923. 

Union oF Sout Arrica—Chap. II, Art. 5, British Nationality in the Union and Nat- 
uralization and Status of Aliens Act, 1926. 

VENEZUELA—Art. 2, Par. 2, Law of Naturalization of May 24, 1923. [And if he is not con- 
sidered a minor under the laws of his country.] 


(f) 22 years 


Be.tGium—Art. 13, Par. 1, Law of May 15, 1922; Par. 1, Instructions in Ministerial Circular 
of July 31, 1923. [For “ordinary naturalization”’ (first papers) but 5 years’ residence is 
required, as distinguished from ‘‘final naturalization” (second papers) for which 10 
years’ residence is necessary. While “ordinary naturalization” confers Belgian na- 
tionality, it does not confer the political rights for which the Constitution or laws require 
‘final naturalization.”’ Art. 11, Law of May 15, 1922.] 


g) 25 years 

ALGERIA—Chap. I, Art. 2, Sec. 1, Law of February 4, 1919. 

Beterum—Art. 12, Par. 1; Art. 15, Law of May 15, 1922; Par. 2 (1), and 2 (2) A, Instructions 
in Ministerial Circular of July 31, 1923. [For ‘‘final naturalization” (second papers).] 


(4) Period of residence or domicile required for naturalization in the usual course 


(a) 1 year 

Bouivia—Sec. 4, Art. 32, Par. 2, Constitution. 

Costa Rica—Art. 8, Sec. 3, Decree of May 13, 1889. 

Ecuapor—Art. 12, 2, Constitution of 1906. 

Honpvuras—Constitution of 1894 Title II, Art. 9, Sec. 1. [Spanish-Americans only. Two 
years for all other persons. ] 

VENEZUELA—Art. I, Law of Naturalization of May 24, 1923. 


(b) 2 years 

AtgER1IA—Chap. I, Art. 2, Sec. 4 Law of February 4, 1919. 

ARGENTINA—Art. 20, Constitution; Title 2, Art. 2, Sec. 1, Law No. 346 of October 8, 1869. 

Brazir—aArt. 5, III, Legislative Decree No. 904 of November 12, 1902; Art. 4, III, Regula- 
tions pertaining to Decree No. 6948 of May 14, 1908; Formulary, etc. (1) (e). 

GuaTEMALA—Title VII, Art. 86, Law of Foreigners of 1894. 

Harti—Art. 5, Law of August 30, 1907. 

Honpuras—Title I, Art. 9, Sec. 2, Constitution of 1894; Chap. III, Art. 11, Decree No. 31 
of February 4, 1926. [One year only for Spanish-Americans.] 

Nicaracua—tTitle V, Art. 9, Clause 3, Constitution of November 10, 1911. Fifth point 
in letter of September 25, 1906, from the Minister of Justice to Minister of Foreign 
Relations. 

PaLEsTtiInE—Part III, Sec. 7 (1) (a), Palestinian Citizenship Order, 1925. 

ParaGuay—Chap. III, Art. 36, Constitution of November 18, 1870. 

Preru—Art. 60, Constitution of December 27, 1919. 

Satvapor—Title II, Art. 43, Par. 2, Constitution of August 13, 1886. 

Union or Soutu Arrica—Art. 3 (a), Naturalization of Aliens Act, 1910. 


(c) 3 years 


Buiear1a—Chap. III, Art. 9, Par. 1, Law No. 100, of December 31, 1903, amended January 
12, 1908, December 8, 1911, and July 24, 1924. [Provided domicile has been established 
by royal permission.] 
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EstHonra—Par. 8, Law No. 87, of October 27, 1922. 

FraNcE—Art. VI, Sec. 1, Law of August 10, 1927. 

Greece—Book I, Sec. I, Chap. I, Art. 15; Greek Civil Law No. 391, of October 29, 1856. 
[2 years, if of the Greek race.] 

TraQ (Mresororamra)—Part II, Art. 10 (i), The Iraq Nationality Law of October 9, 1924, 
amended by Law of 1925, and Ordinance No. 81 of 1926, I. V. 

MapaGascar—Title I, Art. 8, Par. 3 (1), Title II, Art. VI, Decree of February 7, 1897. 

New ZEALAND—Secs. 4 (1) (b), 5 (1) (a), and 15 (a), British Nationality and Status of 
Aliens (in New Zealand) Act, 1923; Par. 1, Regulations of May 13, 1924, under said act. 

PortuGaL—Art. 1, Par. 3, Decree of December 2, 1910. 

Tunis—Art. 3, Law of December 20, 1923. 

Urvevay—Sec. 2, Chap. I, Art. 8, Constitution of January 3, 1928 [married aliens]. 


(d) 4 years 


AFGHANISTAN—Chap. III, Art. 86 (2), Code. [After 5 years’ residence, should obtain 
certificate of nationality within 2 months; otherwise, must sell immovable property, and, 
if intends to remain in Afghanistan, should obtain certificate of nationality from his own 
government, or leave the country. Chap. ITI, Sec. 94.] 

Austria—Par. 4 (1), 4, Federal Law of July 30, 1925. 

Urvueuay—Sec. 2, Chap. I, Art. 8, Constitution of January 3, 1918 [unmarried aliens]. 


(e) 5 years 


ALBANIA—Art. 3, Ottoman Law of Nationality of 1869. 

AustraLia—Part III, Sees. 7 (1), (a), and 7 (2), Nationality Act 1920-1925. 

Be.orom—Art. 13, Par. 2, Law of May 15, 1922; Par. 1, Instructions in Ministerial Circular 
of July 31, 1923. [For “ordinary naturalization”’ (first papers).] 

BritisH Inp1a—Sec. 3 (1) (c), Indian Naturalization Act, 1926. 

Canapa—Part II, Sec. 2 (2) (a), and Sec. 2, Par. 2; The Naturalization Acts, 1914 and 1920, 
as amended 1923. 

Cxurna—Chap. II, Art. 4 (a), Revised Law of Nationality, Dec. 30, 1914. [Continuous 
domicile for 10 years is required in some cases. Chap. II, Art. 6 (d), supra.] 

Cuspa—Chap. 11, Art. 6, Sec. 3, Constitution. 

DanziG, FREE Crry or—Sec. 8 (2), Law of May 30, 1922. 

Fintanp—Art. 1 (2), Law of February 20, 1920. 

Great Brirarn—Part II, Sec. 2 (1) (a); Sec. 2 (2), British Nationality and Status of Aliens 
Act, 1914, as amended 1918 and 1922. 

Honeckone—Sec. 2, Local Ordinance No. 44 of 1902, as amended by No. 50 of 1911, and 
Nos. 1 and 8 of 1912. 

Huncary—Art. 8, Clause 3, Law of 1879. 

Iraty—Art. 4, Sec. 2, Law of June 13, 1912. 

Japan—Art. 7 (1), Law No. 66, of March, 1899, revised by No. 27 of March, 1916, and No. 
19, of July, 1924. 

Latv1a—Sec. 4, Nationality Law, June 2, 1927. 

Mexico—Art. 30, Clause 2 (b), Constitution of 1917. 

NETHERLANDsS—Art. 3, Clause 2, Act of December 12, 1892, as amended. 

NEWFOUNDLAND—Chap. 78, Part II, Sec. 2 (1) (a), and (2), Consolidated Statutes of New- 
foundland (Third Series). 

Norway—Sec. 5 (2), Law of August 8, 1924. 

Prersta—Sec. III, Law or Ordinance of August 7, 1894. 

PuHILiPPINE IsLanps—Sec. 3, Act of March 26, 1920. 

S1am—Par. 6 (3), Chap. II, Naturalization Law, 130. 

Swepen—Art. 5, Par. 2, Law of May 23, 1924. 

Syria—Art. 3, Par. 1, Ordinance of January 31, 1925. 
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Turxey—Art. 5, Citizenship Act, effective January 1, 1929. 

Union or Sout Arrica—Chap. II, Art. 2 (1) (a), British Nationality in the Union and 
Naturalization and Status of Aliens Act of 1926. 

UniTEp States oF AMERICA—Sec. 4, Sub-division 4, Act of June 29, 1906. 


(f) 6 years 


PanaMA—Title II, Art. 6, Par. 3, Constitution of February 13, 1904 [only if person has 
family in Panama]. 

SwITzERLAND—Art. 1, Federal Law of June 26, 1920; Art. 4, Instructions Concerning Ac- 
quiring Permission of Federal Council for Naturalization and Renaturalization in 
Switzerland. [5 years required for “‘community”’ citizenship. I Par. B, a, Art. 3, 1.] 


(g) 10 years 


BetarumM—Art. 12, Par. 2, Law of May 15, 1922; Par. 2 (2), Instructions in Ministerial 
Circular July 31, 1923. [For “‘final naturalization” (second papers).] 

ButGgarta—Chap. III, Art. 9, Par. 2; Chap. VI, Art. 28, Law 100, of Dec. 31, 1903, amended 
January 12, 1908, Dec. 8, 1911, and July 24, 1924 [unless domicile has been established 
by royal permission when it is reduced to 3 years]. 

Dominican Repusiic—Art. 1, b, Law No. 61, of November 18, 1924. [This period is re- 
duced to 3 years where authority has been secured to establish a domicile in the Re- 
public. Art. 1, a, supra.] 

Eaypr—Art. 12 (1), Decree Law of May 26, 1926. 

FrEeNcH (Cocutn Cu1na)—Art. 1, Sec. 1, Decree of May 26, 1913, Modified by 
Law of September 4, 1919. 

LirHUANIA—Sec. 2, Par. 9, Constitution of May 15, 1928. 

Monaco—Art. 9 (1), Civil Code. 

PanaMa—Title III, Chap. I, Art. 122, Clause 3, Administrative Code. Title II, Art. 6, 
Par. 3, Constitution of February 13, 1904. [Six years only if person has family in 
Panama and 3 years only if married to a Panaman. |] 

Potanp—Art. 8, Clause 2, Law of January 20, 1920. 

Rumanra—Chap. II, Par. 1, Art. 7, Clause 3; Par. 2, Art. 20, Law of February 23, 1924; 
Sec. 1 (b), Constitution of July 12, 1866, as amended. 

Srerss, CRoATs AND SLOVENES, K1napom oF (YuGosLAvIA)—Art. 12, subdivision 3, Law of 
September 21, 1928. 

Sparn—Art. 2, Royal Decree, November 6, 1916. 


(h) Permanent residence (period not stated in years) 


LipertraA—Sec. 1, Subdiv. 1, and Secs. 2, 5, and 8, Naturalization Act, of Jan- 
uary 6, 1908. 


(5) Special conditions under which period of residence or domicile is shortened 
or eliminated 


(a) Where applicant was previously a national of the naturalizing country, or is of a par- 
ticular race or nationality 


ALBanra—Art. 7, Ottoman Law of Nationality of 1869. 

AustraLia—Part III, Secs. 7 (5) and 18, and Part IV, Sec. 20 (2), Nationality Act 1920- 
1925. 

Be.erum—Arts. 9 and 19, Law of May 15, 1922. 

British Inp1a—Sec. 3 (1), Indian Naturalization Act, 1926. 

Buiagartra—Chap. III, Art. 9, Par. 5, Law No. 100, of December 31, 1903, amended Jan- 
uary 12, 1908, December 8, 1911, and July 24, 1924. 
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Canapa—Part II, Sec. 2, Par. 5, and Part III, Secs. 10, and 12, Par. 2, The Naturalization 
Acts, 1914, and 1920 as amended 1923. 

Cu1na—Chap. IV, Arts. 17 and 19, Revised Law of Nationality, December 30, 1914. 

Costa Rica—Art. 4, Sec. 5, and Art. 5, Sec. 5, Decree of May 13, 1889. 

DanziG, Frege Crry or—ec. 10 (a), Law of May 30, 1922. 

Eaypt—Arts. 17, 18 and 19, Decree Law of May 26, 1926. 

EstHonra—Pars. 9, 14 and 16, Law No. 87, of October 27, 1922. 

Fintanp—Art. 1, Law of February 20, 1920; Art. 7, Law of June 17, 1927. 

France—Art. 6, Par. 3, Law of August 10, 1927. 

GrermMany—Part II, Sec. 31, Law of July 22, 1913. 

Great Brrrain—Part II, Secs. 2 (5), Part III, 10 and 12 (2), British Nationality and Status 
of Aliens Act, 1914, as amended, 1918 and 1922. 

GrEEcE—Book I, Sec. I, Chap. I, Art. 15, Greek Civil Law, No. 391, of October 29, 1856. 

GuaTeMALa—Art. 6, Constitution; Title I, Art. 3, Clause 2; and Art. 4; Title VII, Art. 87, 
Law of Foreigners of 1894. 

Honpuras—Title II, Art. 9, Sec. 1, Constitution of 1894; Chap. III, Art. 10, Decree No. 
31, of February 4, 1926. 

Huneary—Arts. 37, 39 and 41, Law of 1879. 

IceELAND—Art. 8, Law of June 15, 1926. [Women who lost nationality by marriage.] 

Iraq (Mesopotramia)—Part IV, Art. 18 (2). The Iraq Nationality Law of October 9, 1924, 
amended by Law of 1925, and Ordinance No. 81 of 1926, I. V. 

Iraty—Art. 9, Secs. 1, 2 and 3; Arts. 10 and 11, Law of June 13, 1912. 

JapaN—Arts. 9 (1), (2), (3), 10 and 14, Law No. 66, of March, 1899, revised by No. 27, of 
March, 1916, and by No. 19, of July, 1924. 

Mapacascar—Art. 18, Title I, Decree February 7, 1897. 

Monaco—Chap. II, Sec. I, Art. 18, Civil Code. 

NETHERLANDS—Art. 3, Clause 2; Art. 8, Act of Dec. 12, 1892, State Journal No. 268, as 
amended. 

NEWFOUNDLAND—Chap. 78, Part II, Sec. 2 (5); and Part III, Sec. 12 (2), Consolidated 
Statutes of Newfoundland (Third Series). 

New ZEeaLtanp—Sec. 3 (1), British Nationality and Status of Aliens (in New Zealand) 
Act. 1923; and Part III, Secs. 10, and 12 (2), British (Imperial) Act, supra. 

Nicaracua—Title V, Art. 9, Pars. 1 and 3, Constitution of November 10, 1911. 

Norway—*ec. 4, Law of August 8, 1924. 

Pa.LEsTINE—Part III, Sees. 7 (4), and 14, Palestinian Citizenship Order, 1925. 

Paracuay—Law No. 559 of November 12, 1923. 

Prersta—Sec. V, Law or Ordinance of August 7, 1894. 

Preru—aArt. 64, Constitution of December 27, 1919. 

PHILIPPINE IsLANDS—Secs. 1 and 3 Act of March 26, 1920. 

Potanp—Art. 10, Law of January 20, 1920. 

PortucaLt—Art. 1, Sec. 2, Decree of December 2, 1910. 

Sram—Chap. II, Par. 7 (2) (3), Naturalization Law, 130. 

Spain—Vol. 1, Chap. 1, Arts. 21 and 22, Civil Laws. 

SwepEN—Arts. 4 and 5, Law of May 23, 1924. 

SwitzERLAND—Chap. III, Art. 10, Pars. (a), (b) and (c), Federal Decree ‘of June 25, 
1903. 

Syria—Art. 7, Ordinance of Jan. 31, 1925. 

Turkey—Art. 7, Ottoman Law of Nationality of 1869; Art. 14, Citizenship Act, effective 
Jan. 1, 1929, 

Unitep States or AmMertca—Secs. 2 and 4, Act. of September 22, 1922; Sec. 4, Subdiv. 
12 of Act of June 29, 1906 as amended by the Act of May 9, 1918. 

Urvucuay—Sec. II, Chap. IV, Art. 13, Constitution of January 3, 1918. 
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(b) Marriage or other family relationship to a National of the naturalizing country 


ARGENTINA—Title 2, Art. 2, Sec. 2, Par. 7, Law No. 346 of October 8, 1869. 

Be.tcrum—Art. 12, Par. 2; Art. 13, Par. 2; and Art. 15, Law of May 15, 1922; Par. 1 (2), 1 
(7) A, 1 (7) B, 2 (2), 2 (2) A, and 2 (2) B, Instructions in Ministerial Circular of July 
31, 1923. 

Brazit—Art. 6, I and V, Legislative Decree No. 904, Nov. 12, 1902; Art. 5, I and V, 
Regulations Pertaining to Decree No. 6, 948, of May 14, 1908; Formulary, etc., (1) (¢). 

Buite@arta—Chap. ITI, Art. 9, Par. 4, and Art. 14; Chap. IV, Art. 16; Chap. V, Art. 18, 
Law No. 100 of December 31, 1903, amended January 12, 1908, December 8, 1911, 
and July 24, 1924. 

Cuina—Chap. II, Art. 2 (a), (b), (c), and (d), Art. 6 (a), (b), Art. 10, Revised Law of 
Nationality, December 30, 1914. 

DanziGc FREE City or—Sec. 9 (a) and (b). Law of May 30, 1922. 

DominicaN Repusiic—Art. 1, c, Law No. 61, of November 18, 1924. 

Ecuapor—Chap. VII, Art. 75, Decree of October 18, 1921. 

France—Art. VI, Sec. 2; Arts. 7 and 11, Law of August 10, 1927. 

GreEecE—Book I, Sec. 1, Chap. II, Arts. 25 to 27, inc., Greek Civil Law, No. 391, of October 

29, 1856. 

Harti—Art. 6, Law of August 30, 1907. 

Iraty—Art. 4, Sec. 3, Law of June 13, 1912. 

Japan—aArts. I and II, Law of Japan, No. 21, of July 9, 1898; Art. 9 (1) and (2) and Arts. 10 
and 14, Law No. 66, of March, 1899, revised by No. 27, of March, 1916, and by No. 
19 of July, 1924. 

MapacascaR—Title I, Art. 8, Par. 3; Arts. 10 and 19; Title II, Art. VII, Decree of Febru- 
ary 7, 1897. 

Mexico—Chap. I, Art. 1, Secs. 5 and 6; Art. 2, Secs. 2 and 4, Law of May 28, 1886. 

Monaco—Art. 10 (2) and (3). Civil Code. 

NETHERLANDS—Art. 10, Act of December 12, 1892, State Journal No. 268, as amended. 

PanaMa—Title III, Chap. 1, Clause 3, Administrative Code. Title II, Art. 6, Par. 3, 
Constitution of February 13, 1904. 

Paracuay—Chap. III, Art. 36, Constitution of November 18, 1870. 

PHILIPPINE IsLANDs, Sec. 4, Act of March 26, 1920. 

Potanp—Art. 10, Law of January 20, 1920. 

Portucat—Art. 1, Sec. 2, Decree of December 2, 1910. 

Rumanta—Chap. II, Par. 1, Arts. 8 (b) and 9 (b); Par.2, Art. 17, Law of February 23, 1924. 

S1am—Chap. II, Art. 7 (3) Law No. 130. 

Sparn—Art. 3, Par. 1, Royal Decree of November 6, 1916. 

Syrra—Art. 3, Par. 2, and Art. 4, Ordinance of January 31, 1925. 

Tunis—Art. 5, Law of Dec. 20, 1923. 

UnitTep States or AMERICA—Sec. 2, Act of September 22, 1922. 

VENEZUELA—Art. 1, Law of Naturalization of May 24, 1923. 


(c) Performance of military or other special service to the Government of the naturalizing country 


ARGENTINA—Art. 20, Constitution; Title 2, Art. 2, Sec. 2, Pars. 1 and 2, and Sec. 4, Law 
No. 346, of October 8, 1869. 

Betcrum—Art. 12, Par. 2, Law of May 15, 1922; Par. 2 (2), Instructions in Ministerial 
Circular of July 31, 1925. 

Butearta—Chap. III, Art. 9, Par. 3, Law No. 100, of December 31, 1903, amended Janu- 
ary 12, 1908, December 8, 1911, and July 24, 1924. 

Cu1na—Chap. II, Art. 8, Revised Law of Nationality, December 30, 1914. 

Costa Rica—Art. 3, Decree of July 6, 1888. 

Danzic, Free Crry or—Secs. 5 (1), and 6, Law of May 30, 1922. 
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Eaeypt—Art. 14, Decree Law of May 26, 1926. 
EstHonra—Par. 9, Law No. 87, of October 27, 1922. 
France—Art. VI, Sec. 2, Law of August 10, 1927. 
GrermMany—Part II, Secs. 12, 14 and 15, Law of July 22, 1913. 
Great Britarn—Part II, Sec. 2 (6), British Nationality and Status of Aliens Act, 1914, 
as amended 1918 and 1922. 
GreEcE—Book I, Sec. I, Chap. I, Art. 22, Greek Civil Law, No. 391 of October 29, 1856. 
Hariti—Sec. 6, Law of August 30, 1917. 
Huneary—Art. 17, Law of 1879. 
Iraty—Art. 4, Secs. 1 and 3; Art. 6; Art. 9, Sec. 1, Law of June 13, 1912. 
Japan—Art. 11, Law No. 66 of March, 1899, revised by No. 27 of March, 1916, and by No. 
19 of July, 1924. 
Latvia—Art. IV, Observation 2, and Art. V of Citizenship Law, June 2, 1927. 
Mapacascar—Title I, Art. 8, Par. 2, Decree of February 7, 1897. 
Mexico—Chap. I, Art. 1, Sec. 12 and Chap. III, Art. 17, Law of May 28, 1886. 
Paracuay—Chap. III, Art. 36, Constitution of November 18, 1870. 
PHILIPPINE IsLANDS—Sec. 4, Act of March 26, 1920. 
Po.tanp—Art. 4, Clause 5, Law of January 20, 1920. 
PortuGcat—Title II, Art. 20, Civil Code of 1867 and Art 1, Sec. 2, Decree of December 2, 
1910. 
Roumania—Chap. II, Par. 1, Art. 8 (a); Par. 2; Art. 17, Law of February 23, 1924; Sec. 
2 (c), Constitution of July 12, 1866. 
SaLtvapor—Title IV, Art. 48, Par. 2, Constitution of August 13, 1886. 
Serss, CROATS AND SLOVENES, KinGpoM oF (YUGOSLAVIA)—Art. 4, subdivision 3, Law of 
September 21, 1928. 
S1am—Chap. II, Par. 7 (1), Naturalization Law 130. 
Spatn—Art. 3, Par. 4, Royal Decree of November 6, 1916. 
Syrra—Art. 3, Par. 3, Ordinance of January 31, 1925. 
Tunis—Art. 3, Law of December 20, 1923. 
Union oF Soutu Arrica—Art. 3 (b) Naturalization of Aliens Act 1910. 
Union or Soutn Arrica—Chap. II, Art. 2 (1), British Nationality in the Union and Nat- 
uralization and Status of Aliens Act, 1926. 
UNITED StTaTes OF AMERICA—Sec. 4 Subdivisions 7 and 13, Act of June 29, 1906 as amended 
by the Act of May 9, 1918; Act of May 22, 1917; Act of July 19, 1919. 
Uruauay—Sec. II, Chap. I, Art. 8, Constitution (By special act of Congress); and Arts. 1 
and 2, Law of July 20, 1874. 
VENEZUELA—Art. 1, Law of Naturalization of May 24, 1923. 


(d) Assistance rendered the commercial, industrial, agricultural or other material interests of 
the country or its colonies, or a new invention introduced 


ARGENTINA—Title 2, Art. 2, Sec. 2, Pars. 3 to 6, inc., Law No. 346, of October 8, 1869. 

Brazit—Art. 6, III, Legislative Decree No. 904, of Nov. 12, 1902; Art. 5, III, IV, Regula- 
tions Pertaining to Decree No. 6,948 of May 14, 1908; Formulary, etc., (1) (c). 

Buiearra—Chap. III, Art. 9, Par. 3, Law No. 100 of December 31, 1903, amended Janu- 
ary 12, 1908, December 8, 1911, and July 24, 1924. 

Dominican Repusiic—Art. 1, c and d, Law No. 61 of November 18, 1924. 

France—Art. VI, Sec. 2, Law of August 10, 1927. 

Greece—Book I, Sec. I, Chap. 1, Art. 22, Greek Civil Law No. 391, of October 29, 1856. 

Harti—Art. 6, Law of August 30, 1907. 

Mapacascar—Title I, Art. 8, Par. 2, Decree of February 7, 1897. 

PHILIPPINE IsLanpDs—Sec. 4, Act of March 26, 1920. 

Rumanra—Sec. 2 (a), Constitution of July 12, 1866. 

Spain—Art. 3, Pars. 2 and 3, Royal Decree of November 6, 1916. 
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(e) Possession of unusual talents or professional ability 

ARGENTINA—Title 2, Art. 2, Sec. 2, Par. 8, Law No. 346 of October 8, 1869. 

Brazit—Art. 6, IV, Legislative Decree No. 904, November 12, 1902. 

Bu.tcartA—Chap. III, Art. 9, Par. 3, Law No. 100, of December 31, 1903, amended Jan- 
uary 12, 1908, December 8, 1911 and July 24, 1924. 

EstHonra—Par. 9, Law No. 87, of October 27, 1922. 

GrEEcE—Book I, Sec. I, Chap. I, Art. 22, Greek Civil Law, No. 391, of October 29, 1856. 

Mapacascar—Title I, Art. 8, Par. 2, Decree of February 7, 1897. 

PHILIPPINE IsLANDS—Sec. 4, Act of March 26, 1920. 

RuMANIA—Sec. 2 (a). Constitution of July 12, 1866. 

SerBs, CROATS AND SLOVENES, K1napom or (YuGOsLAVIA)—Art. 14, subdivision 1, Law of 
September 21, 1928. 


(f) Possession of real property in the naturalizing country 


Brazit—aArt. 6, II, Legislative Decree No. 904, November 12, 1902; Art. 5, II, Regulations 
Pertaining to Decree No. 6,948, of May 14, 1908. Formulary, etc., 1 (c). 

DominicaN Repusiic—Art. 1, d, Law No. 61, of November 18, 1924. 

Mexico—Chap. I, Art. 10, Law of May 28, 1886. 


(g) Discretionary with the government of the naturalizing country 

AFGHANISTAN—Chap. III, Sec. 87, Code. 

ALBANIA—Art. 4, Ottoman Law of Nationality of 1869. 

AvustTria—Par. 4 (1), 4, Federal Law of July 30, 1925. 

FinLANp—Art. 1, Law of February 20, 1920. 

Greece—Art. 1, Decree Law of September 10, 1925. 

Honpuras—Chap. III, Art. 12, Decree No. 31, of February 4, 1926. 

Iraq (MeEsopotramia)—Part II, Art. 11, The Iraq Nationality Law of October 9, 1924, 
amended by Law of 1925, and Ordinance No. 81, of 1926. I. V. 

Iraty—Art. 4, Sec. 4, and Art. 9, Law of June 13, 1912. 

Latvra—Art. 1-1, Supplement of October 7, 1921, to the Citizenship Law of August 23, 1919. 

LitHuanta—Sec. 3, Provisional Law of January 9, 1919; and No. 304, Supplement of March 
29, 1920, to the Provisional Law. 

Monaco—Arts. 9 (2), 10 (1), Civil Code. 

NETHERLANDS—Art. 4, Act. of Dec. 12, 1892, as amended. 

Prersta—Sec. IV, Law or Ordinance of August 7, 1894. 

PoLanp—Art. 9, Law of January 20, 1920. 

Satvapor—Title II, Arts. 43, 44, and Title IV, 48, Constitution. 

SrerBs, CROATs AND SLOVENES, Kinapom or—Art. 14, Law of September 21, 1928. 

S1am—Chap. II, Par. 7, Naturalization Law, 130. 

SwepEen—Art. 5, Law of May 23, 1924. 

Turkry—Art. 4, Ottoman Law of Nationality of 1869. Art. 6, Citizenship Act, effective 
January 1, 1929. 


(6) Where the wife is naturalized through the naturalization of the husband or by her 
marriage to a citizen 


See analysis of laws regarding MARRIED WOMEN 


(7) Where the minor children are naturalized through the naturalization of the father 


AFGHANISTAN—Chap. III, Art. 92, Code. [Provided children accept father’s nationality on 
coming of age.] 

ARGENTINA—Title 2, Art. 3, Law No. 346, of October 8, 1869. [Sons become citizens if 
they enlist in National Guard at proper age.] 
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AustraLia—Part III, Sec. 10 (1), Nationality Act 1920-1925. [In discretion of Governor- 
General, with right of child to make declaration of alienage within one year after 


majority.] 

Austria—Par. 5 (1), Federal Law of July 30, 1925. [Only those children follow the father’s 
status as the grant expressly covers. Par. 5 (2), supra.] 

Brta1an-Conao—Chap. I, on Nationality, Par. 2, Civil Code, Decree of December 27, 
1892. [If their nationality has been lost by his act.] 

Be.ioium—Art. 5, Law of May 15, 1922 (with option to renounce it). 

Brazit—Art. 4, Legislative Decree No. 569, of June 7, 1899. [Provided law of the country 
to which they have belonged permits it. Applies only to children of Brazilians who 
reacquire that nationality.] 

Britiso Inp1a—Secs. 5 (2) and 7 (1), (2), Indian Naturalization Act, 1926. [If mentioned 
in naturalization certificate. May make declaration of alienage when he attains 
majority.] 

Buicarta—Chap. III, Art. 11; Chap. V, Art. 18, Law No. 100 of December 31, 1903, 
amended January 12, 1908, December 8, 1911, and July 24, 1924. [They may decline 
Bulgarian citizenship during the year following coming of age.] 

Canapa—Part II, Sec. 5, Par. 1, The Naturalization Acts, 1914 and 1920, as amended 1923. 
{In discretion of Secretary of State, with right of child to make declaration of alienage 
within one year after majority.] 

Cuina—Chap. II, Art. 10, Revised Law of Nationality, December 30, 1914 [unless there is 
a contrary provision in the law of the country to which the children belong]. 

Cotompra—Art. 17, Law 145 of 1888. 

CzEcHOSLOVAKIA—Chap. II, 16, Constitution Law No. 236, of April 9, 1920. [The status 
of.children up to 18 years of age follows that of the parents. ] 

DanziG, Free Crry or—Secs. 4, 7 and 11, Law of May 30, 1922. [Provided that they are 
released from their former nationality. Sec. 8, Subsec. (7) supra.] 

DenMARK—Sec. II, Par. 3, and Sec. IV, Law of April 18, 1925 [as to legitimate, unmarried 
children under 18 years of age]. 

Ecvuapor—Chap. VII, Art. 71, Law of Oct. 18, 1921 as amended by decree of Sept. 17 
1925 [except for their right of option upon arriving at the age of twenty-one]. 

Ecyrpr—aArts. 8 and 20, Decree Law of May 26, 1926. [Unless they have their habitual 
residence abroad and retain their foreign nationality in accordance with the law of the 
country of origin.] 

EstHon1a—Par. 2 (7), Law No. 87 of Oct. 27, 1922. [Up to the age of 18 years, except 
daughters who are or have been married.] 

FInLAND—Art. 2, Law of February 20, 1920. 

France—Art. VII, Law of August 10, 1927 [the unmarried natural children under age]. 

FrencH Inpo-Curina (CocHin Cuina)—Art. 5, Decree of May 25, 1913 modified by Law 
of September 4, 1919, Circular of Minister of Colonies Concerning Decree [unless there 
is a special reserve in the decree]. 

GerMAaNny—Part II, Art. 16, Law of July 22, 1913. [Unless a reservation is made in the 
certificate of naturalization. Daughters who are or have been married are excepted.]} 

Great Brirarn—Part II, Art. 5 (1), British Nationality and Status of Aliens Act, 1914, 
as amended, 1918 and 1922. [In discretion of Secretary of State, with right of child 
to make declaration of alienage within one year after majority.] 

GreEece—Book I, Sec. I, Chap. I, Arts. 17 and 18, Greek Civil Law, No. 391, of October 29, 
1856, as amended by Law of September 13, 1926. [May decline Greek Nationality in 
year following attainment of majority.] 

Huncary—Arts. 7 and 12, Law of 1879. [The naturalization papers must include the 
names of the minor children.] 

IceLanp—Articles 2 and 4, Law of June 15, 1926. 


APPENDIX NO. 1 97 


Iraq (MesoporamiA)—Part IV, Art. 18 (1), The Iraq Nationality Law of October 9, 1924, 
amended by Law of 1925, and Ordinance No. 81 of 1926, I. V. 

Iraty—Art. 12, Law of June 13, 1912. [Except that if residing abroad, they retain the 
foreign citizenship, in conformity to the law of the state to which they belong.] 

Japan—Art. 15, Law No. 66 of March, 1899, revised by No. 27 of March, 1916, and by No. 
19 of July 1924. [If they are minors under the law of their country and such law 
contains no contrary provisions.] 

Latvia—Sec. VII, Citizenship Law of June 2, 1927. 

LuxemMsurG—Chap. II, Art. 10, Constitution of October 17, 1868. [Must claim privilege 
within two years after attaining majority.] 

Mapacascar—Title I, Arts. 12 and 18, Decree of February 7, 1897 [with right of declination 
during the year following their majority]. 

Monaco—Art. 10 and Chap. II, Sec. 1, Art. 18, Civil Code. [Unless within a year of attain- 
ing majority they decline the status by a declaration.] 

NETHERLANDS—Art. 6, Act of December 12, 1892, State Journal No. 268, as amended. 
[Unless he declares to the contrary within a year after his majority.] 

NEWFOUNDLAND—Chap. 78, Part. II, Sec. 5 (1), Consolidated Statutes of Newfoundland 
(Third Series). [In discretion of Colonial Secretary, with right of child to make declara- 
tion of alienage within one year after majority.] 

New ZEALAND—Sec. 8 (1), British Nationality and Status of Aliens (in New Zealand) Act, 
1923. [In discretion of Minister of Internal Affairs, with right of child to make declara- 
tion of alienage within one year after majority.] 

Norway—Sec. 6, Law of Aug. 8, 1924. [Comprises unmarried children under 18 years of 
age, born in wedlock, provided it is not necessary to make an exception. 

PALESTINE—Part IV, Sec. 30. Palestinian Citizenship Order, 1925. [Where names are 
included in certificate. ] 

PanaMa—Title III, Chap. 8, Art. 168, Administrative Code. 

PHILIPPINE IsLANDS—Secs. 5 and 13, Act of March 26, 1920. 

Potanp—Art. 13, Law of January 20, 1920. [As to children up to 18 years, unless the 
Minister of the Interior decides otherwise. ] 

PortrucugesE East Arrica—Art. 4, Governor-General’s Notice No. 317, of January 9, 
1927. [Male children until the age of 18 years.] 

Rumania—Ch. II, Par. 3, Art. 34, Law of February 23, 1924. 

Russia (Soviet Unron)—Art. 6 and Note 1, Ordinance No. 202, of October 29, 1924. [Af- 
fects only children under 14 years of age, and only in the event both parents become 
citizens. | 

Serss, Croats AND SLOVENES, Kinapom or (YuGosLavia)—Art. 19, Law of September 
21, 1928. 

S1am—Chap. III, Par. 13, Naturalization Law, 130. [May resume his former nationality 
by a declaration of alienage within a year after attaining full age.] 

Spain—Vol. 1, Chap. 1, Art. 18, Civil Laws of Spain. 

SwepEN—Art. 6, Law of May 23, 1924. [Comprises unmarried children born in wedlock.] 

SwirzERLAND—I., Art. 3, Federal Decree of June 25, 1903; 1., C., II., Art. 15, Federal Law of 
December 29, 1922. [If according to the laws of the native country, they are under his 
paternal authority, and if no specific exception is made in the permission of the Federal 
Government. |] 

Syria—Art. 4, Ordinance of January 31, 1925. [Unless during the year following their 
majority they refuse it.] 

Tunis—Arts. 6 and 7, Law of December 20, 1923. 

Turkey—Art. 5, Citizenship Act, effective January 1, 1929. 

Union oF Soutu Arrica—British Nationality in the Union and Naturalization and Status 
of Aliens Act, 1926. [In discretion of minister, with privilege of child to make declara- 
tion of alienage within one year after attaining majority.] 
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VENEZUELA—Art. 4, Par. 1, Law of Naturalization of May 24, 1923. [Unless they manifest 
to the contrary within one year following their becoming of age.] 


(a) Residence or domicile of the minor children required 


BririsH Inp1a—Sec. 5 (2), Indian Naturalization Act, 1926. 

Fintanp—Art. 2, Law of February 20, 1920. 

Liser1a—Chap. IV, Sec. 72, Law of February 8, 1922. 

Norway—sec. 6, Law of August 8, 1924. [Unmarried children under 18. ] 

Sparin—Vol. 1, Chap. 1, Art. 18, Civil Laws of Spain. 

SwEDEN—Art. 6, Law of May 23, 1924. [Comprises if the father was born in Sweden un- 
married children born in wedlock.] 

Unrrep Srates or AMERICA—Sec. 5, Act of March 2, 1907. 


(8) Where the major children are naturalized through the naturalization of the father 

BuxiGcarra—Chap. III, Art. 11; Chap. V, Art. 18, and Chap. VI, Art. 29, Law No. 100, of 
December 31, 1903, amended January 12, 1908, December 8, 1911, and July 24, 1924. 
[If they so desire. ] 

Frencu Inpo (Cocuin Curtna)—Art. 5, Decree of May 26, 1913, Modified by Law 
of September 4, 1919; Circular of Minister of Colonies Concerning Decree. [If they 
request it.] 

MapaGascark—Title I, Art. 12, Decree of February 7, 1897. [On their application.] 

Monaco—Chap. II, Sec. I, Art. 18, Civil Code. [May apply for it on regaining of Mone- 
gasque status by parent.] 

Persta—Sec. X, Law or Ordinance of August 7, 1894. [Only those who elect to change 
their nationality.] 

Tunis—Arts. 5 and 7, Law of December 20, 1923. [If they request it.] 

VENEZUELA—Art. 4, Par. 2, Law of Naturalization of May 24, 1923. 


(9) Comparative status of the naturalized and the native citizen 


(a) Where the naturalized citizen is placed on an equal footing 

ALGERIA—Art. 3, Senatus-Consultum of July 14, 1865. 

BuiGaria—Chap. I, Art. 1; Chap. III, Art. 13, Law No. 100, of December 31, 1903, amended 
January 12, 1908, December 8, 1911, and July 24, 1924. 

Canapa—Part II, Sec. 3, The Naturalization Acts, 1914 and 1920, as amended 1923. 

Danzic, Free Crry or—Art. 72 of Constitution of November 17, 1920. 

Great Brirain—Part II, Sec. 3 (1), British Nationality and Status of Aliens Act, 1914, as 
amended, 1918 and 1922. 

Honexone—Sec. 6, Local Ordinance No. 44, of 1902, as amended by No. 50 of 1911, and 
Nos. 1 and 8 of 1912. 

NEWFOUNDLAND—Chap. 78, Part II, Sec. 3, Consolidated Statutes of Newfoundland (Third 
Series). 

New ZEALAND—Sec. 6, British Nationality and Status of Aliens (in New Zealand) Act, 1923. 

Pa.testinE—Part III, Secs. 8 and 9, Palestinian Citizenship Order, 1925. 

Roumania—Chap. II, Par. 3, Art. 33, Law of February 23, 1924. 


(b) Where the naturalized citizen is not placed on an equal footing 

AustraLia—Part III, Sec. 11, Nationality Act 1920-1925. 

Beiorum—Art. 11, Law of May 15, 1922. [‘‘Ordinary”’ naturalization (first papers) does 
not confer political rights.} Art. 5, of Constitution of February 7, 1831, with Amend- 
ments of 1893 and 1921. 

Brazit—Art. 2, I, Legislative Decree No. 904, November 12, 1902; Art. 2, I, Regulations 
Pertaining to Decree No. 6, 948, of May 14, 1908. 

BritisH Inp1a—Secs. 5 (1), 7 (1), and 14, Indian Naturalization Act, 1926. 
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Cu1na—Chap. II, Art 11, Revised Law of Nationality, December 30, 1914. 

Cotomp1a—Title III, Art. 11, Constitution. 

Costa Rica—Art. 13, Decree of May 13, 1889. 

GuaTEMALA—Title VII, Art. 94, Law of Foreigners of 1894. 

Haiti—Title II, Chap. II, Arts. 8 and 9, Constitution. 

JapaNn—Arts. 16 and 17, Law No. 66, of March, 1899, revised by No. 27 of March, 1916, and 
by No. 19, of July, 1924. 

LirHvania: Sec. 2, par. 9, Const. of May 15, 1928. 

Mexico—Chap. III, Art. 29, Law of May 28, 1886. 

Paracuay—Chap. III, Art. 35, Subdiv. 4, Constitution of November 18, 1870. 

SaLtvapoR—Chap. II, Art. 20, Law of April 16, 1900. 

Unitep States or AMerica—Second par. Sec. 2, Act of March 2, 1907. Art. II, Sec. 1, 
fifth paragraph, Constitution. 


(c) Holding of specified public offices prohibited 


Brazit—Art. 2, I, Legislative Decree No. 904, November 12, 1902; Art. 2, I, Regulations 
Pertaining to Decree No. 6, 948, of May 14, 1908. 

Cu1na—Chap. II, Art. 11, Revised Law of Nationality, December 30, 1914. 

Paracuay—Chap. III, Art. 35, Par. 4, Constitution of November 18, 1870. 

Unitep States or AMERICA—Art. 2, Sec. 1, fifth Par. Constitution. 


(d) Holding of specified public offices permitted after lapse of a certain period from naturalization 


Brazit—Art. 2, II, Legislative Decree No. 904, November 12, 1902; Art. 2, II, Regulations 
Pertaining to Decree No. 6, 948, of May 14, 1908. 

Buitegarta—Chap. III, Art. 13, Law No. 100, of December 31, 1903, amended January 12, 
1908, December 8, 1911, and July 24, 1924. 

CuiLE—Chap. II, Art. 5, Sec. 4, Constitution, September 18, 1925. 

Curna—Chap. II, Art. 11, and Chap. IV, Art. 20, Revised Law of Nationality, December 
30, 1914. 

Cusa—Temporary Provisions, 3rd, Art. 49 (1), Sec. 1, Constitution. 

France—Art. VI, Law of August 10, 1927. 

Huneary—Arts. 15, 17, and 44, Law of 1879. 

JapaN—Arts. 16 and 17, Law No. 66, of March, 1899, revised by No. 27 of March, 1916, and 
by No. 19, of July, 1924. 

Mapaacascar—1Title I, Art II, Decree of February 7, 1897. 

Portuaat—Art 1, Decree March 28, 1911. 

10 Where consent of country of origin is required prior to naturalization 

Avustria—Par. 4 (1) 3, Federal Law of July 30, 1925. [Unless the law of the country of 
origin permits the retention of its national status.] 

Briatan-Conco—Par. 2, Clause 4, Arrete of the Secretary of State, March, 1901 [As to 
having satisfied military service.] 

Danzia, Frere City or—Sect. 8 (7) Nationality Law May 30, 1922. 

Ecuapor—Chap. VII, Art. 63, Law of October 18, 1921, as amended by Decree of September 
17, 1925. 

JaPpan—Article 7, Clause 5, of Law No. 66 of March, 1899. [Must lose citizenship of country 
of origin.| 

Monaco—Art. 9 Civil Code. 

Norway—sSec. 5, Law of August 8, 1924 (If the legislation of his home country requires it, 
though it may be waived for special reasons.) 

geen III, Law or Ordinance of August 7, 1894. [Not a fugitive from military serv- 
ice.] 

PortucaL—Title II, Art. 19, Civil Code of 1867. [Must be naturalized “in accordance 
with the laws of their country,’’ as well as of Portgual.] 
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Rumania—Chap. II, Par. 1, Art. 7, Subdiv. 6, Law of February 23, 1924. [Must have lost 
or lose his previous nationality, by the laws of his country.] 

Srerss, CROATS AND SLOVENES, Kinapom oF (YuGosLav1A)—Art. 12, subdivision 4, Law of 
September 21, 1928. 

Spain—Art. 4, Royal Decree of November 6, 1916. 

Swepen—Art. 5, Law of May 23, 1924. [May be waived for special reasons.] 


B. EXPATRIATION 


(1) Unconditional 
(a) By naturalization abroad 


AvusTRALIA—Part IV, Div. 2, Sec. 21, The Nationality Act 1920-1925. 

Austria—10 (1), Federal Law of July 30, 1925. 

Beicium—Arts. 5, 18 and 22, Law of May 15,1922. [Belgian nationality must be renounced 
before a municipal officer in Belgium, or a Belgian diplomatic or consular agent abroad. ] 
Art. 16, Law of August 4, 1926. [If liable for military service must obtain consent of 
King. 

Borivia—Sec. 5, Art. 35 (1), Constitution. 

Brazit—Title IV, Art. 71, Sec. 2 (a), Constitution; Art. 1, Par. 1, Legislative Decree No. 
569, June 7, 1899. 

Canapa—Part III, Sec. 13, The Naturalization Acts, 1914 and 1920, as amended 
1923. 

CumEe—Chap. II, Art. 6, Subdiv. 1, Constitution of September 18, 1925. 

Cotomp1a—Title II, Art. 9, Constitution. [And establishing a domicile in the foreign 
country.] 

Costa Rica—Art. 4, Sec. 1, Decree of May 13, 1889. 

Cuspa—Chap. 11, Art. 7, Sec. 1, Constitution. 

DenMarK—Sec. V, Law of April 18, 1925. [If a Dane by birth, loss of nationality does not 
take effect until he leaves Denmark.] 

Ecuapor—Art. 14, 2, Constitution of 1906. 

GrerMany—Part. I, Sec. 25, Law of July 22, 1913. 

Great Brirarin—Part III, Sec. 13, British Nationality and Status of Aliens Act, 1914, as 
amended, 1918 and 1922. 

GUATEMALA—Title I, Arts. 1, 4 and 8, Law of Foreigners of 1894. [Apparently suspends 
nationality only while abroad.] 

Harti—Title II, Chap. II, Art. 10, Sec. 1, Constitution. 

Honpuras—Chap. I, Art. 1, Sec. (6), Decree No. 31 of Feb. 4, 1926. [And transfer of place 
of residence to the new country.] 

IcELAND—Article 5, Law of October 6, 1919. 

Iraty—Art. 8, Sec. 1, Law of June 13, 1912. [And establishes residence abroad. Does not 
exempt from liability for military service.] 

Japan—Art. 20, Law No. 66, of March, 1899, revised by No. 27 of March, 1916, and by No. 
19 of July, 1924. 

Liserra—Art. I, Sec. I, General Statutes; Sec. 73, Chap. IV, Consular Code, approved 
Feb. 8, 1922. [Provided that country is not at war.] 

Mexico—Art. 37, Clause 1, Constitution; Chap. II, Art. 6, Law of May 28, 1886. 

Monaco—Chap. II, Sec. I, Art. 17 (1), Civil Code. 

NETHERLANDS—Art. 7, Subheads 1 and 3, Act of Dec. 12, 1892, as amended. 

NEWFOUNDLAND—Chap. 78, Part III, Sec. 13, Consolidated Statutes of Newfoundland 
(Third Series). 

New ZraLanp—{See Citation to British Imperial Act (Great Britain, supra), with which the 
pertinent provisions are identical.] 

PaLesTiInE—Part IV, Art. 15, Palestinian Citizenship Order, 1925. 
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PanaMa—Title III, Chap. 5, Art. 136, Subhead 1, Administrative Code. [And establishing 
residence in the foreign country.] ‘Title II, Art. 7, Par. 1, Constitution of February 
13, 1904. 

Preru—Art. 64, Constitution. 

PortuGaL—Title III, Art. 22, Par. 1, Civil Code of 1867. 

Rumania—Title II, Art. 36 (a), Law of February 23, 1924. 

SaLvapor—Title V, Art. 53, Par. 3, Constitution; Chap. 1, Art. 2, Par. 4, Law of April 16, 
1900. [Males: and transferring residence to the foreign country.] 

Sparn—Chap. I, Art. 1, Constitution; Vol. 1, Chap. 1, Art. 20, Civil Laws of Spain. 

Union or Soutu Arrica—Chap. II, Art. 15, British Nationality in the Union and Nat- 
uralization and Status of Aliens Act, 1926. 

UNITED STATES OF AMERICA—Sec. 2, first Par., Act of March 2, 1907. [Unless the United 
States is at war.] 

Uruacuay—Sec. II, Chap. IV, Art. 13, Constitution. 

VENEZUELA—Art 7, Law of Naturalization of May 24, 1923. 


(b) By the marriage of a woman national to an alien, or the loss of her husband’s national status 


See analysis of laws concerning MARRIED WOMEN 


(c) By employment in the military or civil service of a foreign government, or the acceptance of 
honors or protection from it, without permission of the home government 


Austria—Par. 10 (1), 2, Federal Law of July 30, 1925. 

Boxrivia—Sec. 5, Art. 35 (4), Constitution. 

Brazit—Title IV, Art. 71, Sec. 2 (b), Constitution; Art. 1, Par. 2; Art. 5, Par. 2, Legis- 
lative Decree No. 569, June 7, 1899. 

Costa Rica—aArt. 4, Secs. 2, 3, Decree of May 13, 1889. 

Cusa—Chap. 11, Art. 7, Secs. 2 and 3, Constitution. 


GuUATEMALA—Title I, Art. 7, Law of Foreigners of 1894. 

Harr1—Chap. II, Art. 17, Sec. 3, Law August 30, 1907. 

Honpuras—Title IV, Art. 22, Sec. 7, Constitution of October 14, 1894. Chap. I, Art. 1, 
Sec. (7), Decree No. 31 of February 4, 1926. 

Mexico—Art. 37, Clause 2, Constitution of 1917; Chap. I, Art. 2, Pars. 6 and 7, Law of 
Mav 28, 1886. 

NETHERLANDS—Art. 7, Clause 4, Act of December 12, 1892, State Journal No. 268, as 
amended. 

PanaMA—Title III, Chap. 5, Art. 136, Subhead 2, Administrative Code; Title II, Art. 7 (2) 
Constitution of February 13, 1904. 

Paracuay—Chap. III, Art. 40, Subhead 2, Constitution of November 18, 1870. 

PoLtanp—Art. 11, Clause 2, Law of January 20, 1920. 

Portucat—Title III, Art. 22, Par. 2, Civil Code of 1867. 

Rumania—Title I, Art. 36 (d), (e), (g) and Art. 37, Law of February 23, 1924. 

Satvapor—Title V, Art. 53, Par. 4, Constitution; Chap. 1, Art. 2, Par. 5, Law of April 16, 
1900. 

Sparin—Chap. I, Art. 1, Constitution of June 30, 1876; Art. 20, Civil Code. 


(d) Withdrawal of rights of citizenship, on the ground of misrepresentation, fraud, disloyalty, 
or bad character 


AustraL1a—Part ITI, Sec. 12 (1), (2), (a), Sec. 12 (2), (b), The Nationality Act, 1920-1925. 

BreigrumM—Transitory Provision 6 (1), Law of May 15, 1922. 

Bouitvia—Sec. 5, Art. 35 (2) and (3), Constitution. 

BritisH Inpra—Sec. 8 (1), (2) (a), (2) (b), (2) (c), Indian Naturalization Act, 1926. 

Canapa—Part II, Secs. 7 (1), 7 (2) (a), (2) (b), (2) (c), The Naturalization Acts, 1914 and 
1920, as amended 1923. 
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Cume—Chap. II, Art. 6, Secs. 2 and 3, Constitution of Sept. 18, 1925. 

Co.tomsp1a—Title II, Art. 16 (1), (2), (3), (4), (5), Constitution of 1886. 

Ecvapor—Art. 14, Constitution of 1906; Chap. VII, Art. 67, Law of October 18, 1921, 
as amended. 

Eeypr—Art. 13, Decree of May 26, 1926. 

France—Art. IX, Sect. 5, Law of August 10, 1927. 

GrermMany—Part. II, Sec. 16, Par. 3; Secs. 23, 26 to 29, incl., 32, Law of July 22, 1913. 

Great Brirarin—Part II, Sec. 7 (1), (2) (a), (2) (b), (2) (c), British Nationality and Status 
of Aliens Act, 1914, as amended, 1918 and 1922. 

Harr1—Title II, Chap. II, Art. 10, Sees. 2, 4 and 5, Constitution. 

Honekone—Sec. 7, Local Ordinance No. 44, of 1902, as amended by No. 50, of 1911, and 
Nos. 1 and 8 of 1912. 

Iraty—Law No. 108 of January 31, 1926. 

LiperrA—Sec. 2, Act of January 6, 1908. 

Mexico—Chap. III, Art. 22, Law of May 28, 1886; Art. 37, Par. 3, Constitution of 
1917. 

NEWFOUNDLAND—Chap. 78, Part II, Sec. 7 (1), Consolidated Statutes of Newfoundland 
(Third Series). 

New ZEALAND—Sec. 11 (1), (2), British Nationality and Status of Aliens (in New Zealand) 
Act, 1923. 

PaLEsTINE—Part III, Secs. 10 (1), 11 (1), Palestinian Citizenship Order, 1925. 

PanaMa—Title III, Chap. 5, Art. 136, Subhead 4, Administrative Code; Title II, Art. 7, 
Par. 4, Constitution of February 13, 1904. 

Paracuay—Chap. III, Art. 40, Subhead 1; Constitution. 

PHILIPPINE IsLANDS—Sect. 14, Act of March 26, 1920. 

Rumania—Title II, Art. 41, Law of Feb. 23, 1924. [‘‘Withdrawal” of naturalization by 
royal decree acting as a perpetual bar.) 

Satvapor—Title V, Art. 53, Pars. 1, 2, 5 to 7, ine., Constitution; Chap. II, Art. 14, Law of 
April 16, 1900. 

Serss, Croats AND SLOVENES, Kincpom or (YuGosiav1a)—Art. 33, Law of September 
21, 1928. 

Turkey—Article 11, Citizenship Act effective Jan. 1, 1929. 

Union oF Soutn Arrica—Chap. II, Art. 7, British Nationality in the Union and Nat- 
uralization and Status of Aliens Act, 1926. 

UNITED StaTEs OF AMERICA—Section 15 of Act of June 29, 1906. Section 1996 of Revised 
Statutes of the United States and Section 1998 of Revised Statutes of the United States 
as amended by Act of August 22, 1912. 


(2) Conditional Expatriation * 


(a) By naturalization abroad, provided express consent of country of origin obtained 


AFGHANISTAN—Chap. III, Art. 91, Code. 

A.tBanra—Arts. 5 and 6, Ottoman Law of Nationality of 1869. 

ButGarta—Chap. V, Art. 17, Par. 1; Arts. 20 and 21; Law of December 31, 1903, amended 
January 12, 1908, December 8, 1911, and July 24, 1924. [If living in Bulgaria. If 
living abroad, loses citizenship if, in case of war, he fails to return to Bulgaria within 
period stated in notice sent him.] 

Cuina—Chap. III, Arts. 12 (d) and 13, Revised Law of Nationality of December 30, 
1914. 

Danzic, Free Crry or—Secs. 16 and 18, Law of May 30, 1922. 

Eeypt—Art. 15, Decree Law of May 26, 1926. 

Estuon1a—lIII, Par. 20, Law No. 87, of October 27, 1922. 


* Involving consent of government. 
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FinLtanp—Arts. 1 and 4, Law of June 17, 1927. 

France—(Unless certain requirements concerning military service fulfilled. Act of August 
10, 1927, Art. [X, Par. 1.] 

GrEEcE—Book I, Sec. I, Chap. II, Art. 23 (a) Civil Law 391 of October 29, 1856. 

Huncary—Arts. 20, 21, 22, 25, 28 and 29, Law of 1879. 

Iraq (Mesoporamia)—Part III, Art. 13, The ’Iraq Nationality Law of October 9, 1924, 
amended by Law of 1925, and Ordinance No. 81 of 1926, Q. V. 

Latvia—Arts. VIII and IX, Citizenship Law, June 2, 1927. 

MapaGcascar—Title I, Art. 17, Par. 1, Decree of February 7, 1897; Arts. 1,2 and 3, Decree 
of November 25, 1913. 

Norway—Secs. 8 and 10, Law of August 8, 1924. [If residing in Norway, expatriation 
effective only when he leaves the Kingdom. |] 

Prrsi1a—Secs. VIII and LX, Persian Law or Ordinance of August 7, 1894. 

Po.tanp—Art. 11, Law of January 20, 1920. 

Russia (Soviet Unton)—Art. 13, Ordinance No. 202, of October 29, 1924. 

SrerBs, CRoATS AND SLOVENES, Kinapom or (YuGosLaviA)—Art. 29, Serbian Constitution 
of June 5, 1903; Arts. 22-26, Law of September 21, 1928. 

S1am—Secs. 5 to 10, ine., Law of April 10, 1913. 

SwEepEN—Arts. 8 and 10, Law of May 23, 1924. [Must become domiciled in the new 
country.] 

SwIiTzERLAND—II, Arts. 7,8 and 9. Federal Decree of June 25, 1903. 

Syria—Art. 8 (1), Ordinance of January 31, 1925. 

Turkey—Arts. 5 and 6, Ottoman Law of Nationality of 1869; Art. 7, Citizenship Law, 
effective January 1, 1929. 


(b) Performance of military service required 


Bu.taarita—Chapter XII, Art. 56, Constitution. 

Cutna—Chap. III, Art. 13, Revised Law of Nationality of December 30, 1914. 

Estuonia—Art. III, Par. 20, Law No. 87, of October 27, 1922. 

Fintanp—Art. 1, Law of June 17, 1927. 

France—Art. IX, Par. 1, Law of August 10, 1927. 

GreEcE—Book 1, Sec. 1, Chap. II, Art. 23 (a), of Civil Law 391 of October 29, 1856. 

Huncary—Art. 22, Law of 1879. [Unless released from military service by the military 
authorities. | 

Mapaacascar—Title I, Art. 17, Par. 1, Decree of February 7, 1897. [If still subject to 
military service in the active army.] 

Prersia—Secs. VIII, and IX, Persian Law or Ordinance of August 7, 1894. 

Po.tanp—Art. 11, Law of January 20, 1920. 

Srerss, CRoATS AND SLOVENES, Kinapom or 29, Serbian Constitution 
of June 5, 1903; Art. 23, subdivision 1, Law of September 21, 1928. 

Turkey—Art. 7, Citizenship Act, effective January 1, 1929. 


(c) Assurance of acceptance by country in which naturalization is contemplated is required 


Estuonia—Art. III, Par. 20, Law No. 87 of Oct. 27, 1922. 

Latvia—Art. 9, Citizenship Law, June 2, 1927. 

Serss, Croats AND SLOVENES, Kincpom or (YuGosLaAvia)—Art. 25, Law of September 
21, 1928. 


(d) By marriage of a woman national to an alien or the naturalization of her husband in a 
foreign country, provided she acquires his nationality under the law of his country or 
provided that certain other conditions exist 


See analysis of laws concerning MARRIED WOMEN, p. 106 post. 
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(e) By employment in the military or civil service of a foreign government, or the acceptance of 
honors or protection from it, without permission of the home government 


Bu.tGaria—Chap. V, Art. 17, Secs. 3 and 4, Decree No. 100, December 31, 1913, as amended. 
[Unconditional under some circumstances. ] 

DanziG, Free City or—Sec. 15, Law of May 30, 1922. 

France—-Art. IX, Sec. 4, Law of August 10, 1927. 

GreRMANy—Part II, Sec. 28, Law of July 22, 1913. 

GreEcE—Book I, Sec. I, Chap. II, Art. 23 (b), Civil Law No. 391, of Oct. 29, 1856. 

Huncary—Article 30, Law L. of 1879. 

Inaq—Art. 15, Par. 3, Nationality Law of October 9, 1924, as amended by Law of 1926 
and Ordinance No. 81 of 1926. 

Iraty—Art. 8, Sec. 3, Law of June 13, 1912. 

MapaGascar—Title I, Art. 17 (3 and 4) Decree of Feb. 7, 1897. [Unconditional under some 


circumstances. 
Monaco—Chap. II, Sec. 1, Art. 17 (3), (4), Civil Code. [Unconditional under some cir- 


cumstances. ] 

Serpss, AND SLOVENES, Kincpom or (YuGosLtavia)—Art. 32, Law of September 
21, 1928. 

TurkEy—Arts. 9 and 10, Citizenship Act effective January 1, 1929. 

Unitep States or AMerRIcA—Sec. 2, Act of March 2, 1907. [If an oath of allegiance to a 
foreign country is taken and if the United States is not at war.] 


(f) By extended residence abroad 

AusTrALIA—Par. III, Sec. 12 (2) (d), The Nationality Act, 1920-1925. [Naturalized 
citizens only. Seven years outside of British Empire.] 

BritisH Inp1A—Sec. 8 (2) (d), Indian Naturalization Act, 1926. [Naturalized citizens 
only. Seven years outside of British Empire.] 

Canapa—Part II, Sec. 7 (2) (d), The Naturalization Acts, 1914 and 1920, as amended 1923. 
{Naturalized citizens only. Seven years outside of British Empire.] 

Costa Rica—Art. 11, Decree of May 13, 1889. [Naturalized citizens, only. Two years 
in native country.]} 

Cura—Chap. II, Art. 7, Sec. 4, Constitution. [Naturalized citizens. Five years in native 
country.] 

Eeypt—Art. 17, Decree of May 26, 1926. [All citizens. Habitual residence abroad.] 

Great Britrarn—Part II, Sec. 7 (2) (d). British Nationality and Status of Aliens Act, 
1914, as amended, 1918 and 1922. [Naturalized citizens only. Seven years outside 
of British Empire.] 

GrEECE—Law of September 13, 1926, Art. 4. [Subjects of foreign race who have left with- 
out intention of returning. |] 

Honckone—Sec. 4, Local Ordinance No. 44, of 1902, as amended by No. 50 of 1911, and 
Nos. 1 and 8 of 1912. [Naturalized citizens are supposed to reside in Hongkong per- 
manently.] 

Huncary—Art. 31, Law of 1879. [All citizens 10 years. 

Liperta—Sec. 73, Chap. IV, Law of Feb. 8, 1922. [Naturalized citizens. 2 years in native 
country, 5 years in another country.] 

Mexico—Chap. I, Art. 2, Sec. 3 and Chap. II, Art. 10, Law of May 28, 1886. [Natural- 
ized citizens two years in native country. All citizens 10 years in any country.] 
NETHERLANDS—Art. 7, Par. 5, Act of Dec. 12, 1892, as amended by Acts of July 8, 1907, 
February 10, 1910, July 15, 1910 and December 31, 1920. [Persons not born in 

Netherlands or colonies, 10 years.]} 

Nicaracua—2nd Point, Par. 2, and 4th Point, Letter of the Minister of Justice to the 
Minister of Foreign Relations, September 25, 1906; Art. 31, Law of Foreigners. [Nat- 
uralized citizens 5 years in native country.) 
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Russta—Par. 1 (a), Law No. 11, Bulletin No. 1, “Collection of Laws, 1922.” [All citizens 
5 years.] 

SaLtvapor—Chap. II, Art. 10, Law of April 16, 1900. [{Naturalized citizens, 2 years in 
native country.| 

Serss, Croats AND SLOVENES, Kinapom or (YuGosLtav1a)—Art. 28, Law of September 
21, 1928. [All nationals, 30 years abroad. ] 

TurkEyY—Art. 10, Citizenship Act effective January 1, 1929. 

Unitep States or AMERICA—Sec. 2, Par. 2, Act of March 2, 1907. [Naturalized citizens 
2 years in native country, 5 years in any other country.] Sec. 3, Act of September 22, 
1922. [Women married to aliens, 2 years in country of which husband is a citizen or 
five years continuously outside of United States.] 


(g) In the case of a minor, by naturaliz ution of parent in a foreign country or by murriage of 
mother to an alien 


AFGHANISTAN—Sec. 92, Code. [Lose only by option upon attaining majority.] 

ARGENTINE—Title II, Art. 4, Law of 1869. [May re-acquire nationality by enlisting in 
National Guard at proper age.| 

AvusTRALIA—Part IV, Sec. 20 (1). Nationality Act of 1920-1925. [Unless child does not 
acquire foreign nationality by act of parent. Does not apply to children by former 
husband of a widow marrying an alien.) 

Austria—Par. 8 (1) of the Law of July 30, 1925. [Lose unless citizen in own right.] 

Beicium—Article 18, Par. 4, Law of May 15, 1922. [Children of woman marrying alien; 
only if she acquires nationality of her husband.] 

Canapa—Par. III, Sec. 12, Naturalization Acts of 1914 and 1920 as amended, 1923. [Un- 
less the child does not acquire foreign nationality by the act of its parent. Does not 
apply to children, by former husband, of woman marrying an alien.] 

Cu1na—Chap. III, Art. 15, Revised Nationality Law of 1914. [Only if child acquires 
foreign nationality.] 

Costa Rica—Art. 2, Decree of May 13, 1889. [May regain on reaching majority.] 

Ecypt—Art. 20, Decree of May 26, 1926. [If they acquire foreign nationality.] 

Grrmany—Part II, Sec. 29, Law of July 22, 1913. [If under tutelage of expatriated parent. 
Daughter married or who has been married excepted.| 

Great Brirain—Part III, Sec. 12 (1) Nationality Act of 1914 as amended by Acts of 1918 
and 1922. [Unless child does not acquire other nationality. Does not apply to chil- 
dren, by former husband, of woman marrying an alien.] 

Huncary—Art. 26 of the Law of 1879. [Provided that they follow him abroad.] 

IceLanp—Arts. 5, 6 and 7 of Law of Oct. 6, 1919; Art. 6 of Law of June 15, 1926. [Unless 
they retain home in Iceland or unless they do not acquire another nationality; does not 
apply to children, by previous marriage, of woman who marries alien.] 

ITaLy—Art. 12, of the Law of June 13, 1912. [If they reside in common with the parent and 
acquire the citizenship of the foreign country. Does not apply to children, by previous 
marriage of widow who marries alien.] 

Japan—Art. 21 of Law No. 66 of April 1, 1899. [Only if they acquire parents’ new nation- 
ality.] 

Latvia—Art. VII, Nationality Law of June 2, 1927. 

Mexico—Chap. I, Art. 2, Sec. 4. Law of May 28, 1886. [Provided they reside in country 
in which father was naturalized.| 

NETHERLANDS—Art. 7, Clause 1, Act of December 12, 1892, as amended. [If they acquired 
foreign nationality. | 

Potanp—Art. 13, Law of January 20, 1920. [Children under 18 years of age, unless ex- 
cepted for special reason.] 

Russia (Soviet)—Art. 6 and Note 1, Ordinance No. 202, of October 29, 1924. [Affects 

only children 14 years, and only if both parents are expatriated.] 
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Satvapor—Chap. I, Art. 3, Law of April 16, 1900. [Provided that they acquire nationality 
of father and that they reside in his country.] 

S1ram—Art. 10, Law of April 10, 1913. [If they acquire foreign nationality.] 

SwepEeN—Art. 8, Law of May 23, 1924. [If they become domiciled in foreign country and 
become citizens under laws of that country.] 

Union or Soutrn Arrica—Chap. III, Art. 14 (1), British Nationality in the Union and 
Naturalization and Status of Aliens Act, 1926. [Unless the child does not acquire 
other nationality by the act of its parent. Does not apply to children by former 
husband, of women marrying an alien.] 


Ill. NATIONALITY OF MARRIED WOMEN 


A. EFFECT OF MARRIAGE OF AN ALIEN WOMAN TO A NATIONAL, AND ACQUISI- 
TION OF NATIONALITY BY AN ALIEN HUSBAND 


(1) An alien woman acquires nationality unconditionally through marriage to a national 


AFGHANISTAN—Chap. III, Sec. 89, of Code Relating to Certificates of Identity, the Prin- 
ciples of Passports and the Law of Nationality. 

AustTRALIA—Part IV, Div. I, Sec. 18, Nationality Act 1920-1925. 

Austria—Par. 6, Sec. 1, Federal Law of June 30, 1925. 

Botivia—Art. 8 of Civil Code. 

British Inp1a—Law same as Great Britain, infra. 

BuiGarra—Chap. IV, Art. 15, Law of December 13, 1903, as amended by Laws of 1908, 
1911 and 1924. 

Canapa—Act 1914-1920, Part III, Sec. 10. [Same as Great Britain, infra.} 

Cuina—Chap. II, Sec. 2 (2), Law of December 30, 1914. 

Costa Rica—Art. 6, Sec. 2, Constitution 1922 and Art. 3, Sec. 3, Law of May 13, 1889. 

Cusa—Art. 22 of the Civil Code. 

CzEcHOSLOVAKIA—Art. 16, Constitutional Law No. 236 of April 9, 1920. 

Danzic, THE FREE Crry or—Section IV, Nationality Law, May 30, 1922. 

DenMarK—Sec. III, Nationality Law, April 18, 1925. 

Eaypt—Art. 18, Decree Law of May 26, 1926. 

Estuonra—Art. II, Sec. 5, Law No. 87 of October 27, 1922. 

Fintanp—Art. 4 of Constitution of July 17, 1919. 

GreRMANY—Sec. 6, Nationality Law of July 22, 1913. 

Great Brrrarin—Part III, Sec. 10, British Nationality and Status of Aliens Act of 1914. 

GrEEcE—Art. 21, Greek Civil Law, Law No. 391 of October 29, 1856. 

Harti—Art. 9, Law of August 30, 1907. 

Huneary—Art. 5, Law L of 1879. 

IceLAND—Art. 3, Law October 6, 1919, and Art. 3 of Law of June 15, 1926. 

Irnaq—Part IV, Art. 17, Law of October 9, 1924, and Art. 20 of Regulations of 1926. 

Iraty—Art. 10, Nationality Law of June 13, 1912. 

Japan—Art. 5, Sec. 1, of Nationality Law No. 66 of March, 1899, Revised by Law No. 27 
of March, 1916, and by Law No. 19 of July, 1924. 

Latv1a—Sec. VII, Act of June 2, 1927. 

Lrrpvania—aArt. 1 (e), Law of January 9, 1919. 

Mexico—Art. I, Sec. 6, Law of May 28, 1886. 

Monaco—Art. 12, Civil Code. 

NETHERLANDS—Art. 5, Act of December 12, 1892, as amended by Acts of 1907, 1910 and 
1920. 

Nicaracua—Art. 9 (2), Constitution of 1911. See also Communication from the Minister 
of Justice to the Minister of Foreign Relations, dated September 25, 1906. 

Norway—Sec. 3, of Nationality Law of August 8, 1924. 
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PALESTINE—Art. 12, Sec. I, Part IV, of Order of July 24, 1925. 

Persita—Sec. VI of Law of August 7, 1894. 

PoLtanp—Art. 7 of Law of January 20, 1920. 

PortuGaL—Title II, Art. 18, Sec. 6, of Civil Code of 1868. 

Rumanta—Chap. I, Art. 4, Law of February 23, 1924. 

S1am—Sec. 3 (4), Law of Nationality, April 10, 1913. 

Sparn—Art. 22 of Civil Laws of Spain. 

SwEDEN—Art. 3 of Law of May 23, 1924. 

SwiTzERLAND—Par. II, Art. 15 of Law Relative to the Acquisition and Loss of Cantonal 
Citizenship of December 29, 1922. [Art. 161, Swiss Fed. Code.] 

Syrra—Art. 5, Law of Nationality of January 31, 1925. 

Turkey—Art. 13 of Law effective January 1, 1929. 

VENEZUELA—Art. 29, Sec. 4, Constitution, 1928, and Art. 21 of Civil Code of 1922. 


(2) An alien woman by marriage to a national acquires under certain conditions the nation- 
ality of her husband 


Be.tcium—Art. IV, Law of 1922, as amended by Art. 12 of Law of 1926. [If wife does not 
renounce Belgian nationality within six months after marriage. | 

Ecuapor—Chap. VII, Art. 72, Naturalization Law of October 18, 1921. [Wife must be 
domiciled in Ecuador and then only in the event former nationality is lost.] 

FrancE—Art. VIII, Law of August 10, 1927. [Only if she makes application or her former 
nationality is lost.] 

Liser1A—Sec. 70, Consular Code, Chap. XI, Approved by Act of February 8, 1922. [Woman 
must be of African descent.| 

SeRBs, Croats AND SLOVENES, K1nGpom or—Art. 10, Law of September 21, 1928. [Unless 
prior to marriage she has by declaration retained her original nationality and provided 
such declarations are valid under the laws of her own country.]} 


(3) Nationality is not gained by marriage of an alien woman to a national.* 


ARGENTINA—Executive Decree No. 99 bis of October 8, 1920. 

GuaTeMALA—Art. 151, Civil Code, 1926. [Unless wife so desires and provisions are made 
therefor in marriage documents. 

Union or Socrauist Soviet Repusiics—Sec. V of Ordinance No. 202 of Collection of 
Laws and Orders No. 23 of December 3, 1924, and Art. 8 of Law of 1926. 

Unrrep Srates—Sec. 2, Act of September 22, 1922. 

Uruauay—Decree of Ministry of Foreign Affairs, January 21, 1921. 


(4) Acquisition of nationality by a husband confers nationality upon his wife, unconditionally 


AustTRALIA—Part IV, Sec. 18. 

Austria—Par. 6, Sec. I, Federal Law of June 30, 1925. 

BritisH Inp1a—Sec. 7 (1), Naturalization Act of 1926. 

Canapa—Part 3, Secs. 10 and 11, Act 1914-1920, as amended. 

Cotomp1a—Art. 17, Law of November 26, 1888. 

Costa Rica—Chap. 3, Art. 40 (5), Constitution, 1917. 

Cusa—Art. 22 of Civil Code. 

CzEcHOSLOVAKIA—Title II, Sec. 16, Constitutional Law No. 236 of April 9, 1920. 

Denmark—Sec. II, Par. 3 and Sec. IV, Nationality Law of April 18, 1925. 

Ecuapor—Art. 71, Naturalization Law of October 18, 1921, as amended by Decree Septem- 
ber 17, 1925. 

Harr1i—Art. 14 of Law of August 22, 1907. 

Great Brirain—Part III, Secs. 10 and 11 of British Nationality Act of 1914. 


* It is important to note that the laws of a number of States, including several South and Central American 
countries, contain no express provisions concerning the status of alien women who marry their nationals. 
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Huncary—Art. 7 of Law L of 1879. 

IcELAND—Art. 4, Law of October 6, 1919, and Art. 4 of Law of 1926. 

NETHERLANDS—Art. 5 of Act of December 12, 1892, as amended by Acts of July 8, 1907, 
February 10, 1910, July 15, 1910, and December 31, 1920. 

PaLEsTINE—Part II, Sec. 6, of Order of July 24, 1925. 

PanaMa—Art. 168 of Administrative Code. 

Potanp—Art. 13 of Law of January 20, 1920. 

Sram—Sec. 12, Chap. III, Naturalization Law No. 130. 

Sparn—aArt. 22, Civil Laws of Spain. 


(5) Acquisition of nationality by a husband confers same upon his wife, conditionally 


BE.LG1an Conco—Decree of December 27, 1892, Sec. 2. [If wife loses her nationality under 
the laws of her own country.] 

Cxu1na—Law of December 30, 1914, Art. 10. [If laws of wife’s country do not conflict.] 

Danzic, FREE Crry or—Sec. 11, Law of May 30, 1922. [If so requested and wife is re- 
leased of her own nationality under law of her country.] 

Eeypt—Art. 19 of Law of May 26, 1926. [Unless wife within one year declares her wish to 
to preserve her own nationality under law of her country.] 

Fintanp—Sec. 2, Law of February 20, 1920. [Wife must reside in Finland.] 

GERMANY—Sec. 16, Law of July 22, 1922. [Reservations may be made in certificate. ] 

GrEEcE—Art. 17 of Civil Code as amended 1926. [Unless within one year wife renounces 
and shows that she may keep her own nationality under law of her own country.] 

Iraty—aArt. 11 (eleven) of Law of June 13, 1912. [If wife has residence in common with 
husband; when separated she may declare wish to retain own nationality unless there 
are children of the marriage.] 

Japan—Art. 13, Nationality Law No. 66 of March, 1899, as revised by Laws of 1916 and 
1924. [If to do so does not conflict with laws of country to which wife owes allegiance. | 

Latv1a—Sec. 70 of Consular Code approved 1922. [Wife must be of negro descent.] 

Norway—Sec. 6 of Law of August 8, 1924. [If no exception is made and wife takes oath 
of allegiance.] 

MapaGascar—Art. X, Title II, Decree Law of February 7, 1897. [Wife must request 
to be included. ] 

Rumanra—aArt. 34 of Law of February 23, 1924. [Unless wife renounces.] 

Serss, Croats AND SLOVENES, Kincpom oF (YuGosiavia)—Art. 19, Law of September 
21, 1928. [Unless she declines and provided she may retain the nationality of her own 
country under its laws.] 

SwEepDEN—Art. 6 of Law of May 23, 1924. 

SwiTzERLAND—Art. 3 of Law of June 25, 1903 [If wife lives with husband and if Federal 
Council makes no exception.] 

Tounis—Art. 5, Law of December 30, 1923. [Wife must request to be included.] 

VENEZUELA—Art. 4 (2) Law of October 1928. 


(6) Acquisition of nationality by a husband does not confer same upon his wife * 


ALGERIA—See France. 

Be._erum—Art. 15 of Law of 1922. 

BuiGaria—Art. 11 of Law of December 31, 1903. 
France—Art. 7 of Law of August 10, 1927. 
GUADALUPE—See France. 

MARTINIQUE—See France. 

Monaco—Art. 10 of Civil Code. 

Syrra—Art. 4 of Law of January 19, 1925. 

Unrrep Sratres—Sec. 2 of the Act of September 22, 1922. 


* The laws of some States contain no specific provisions concerning this subject. 
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(7) Special provisions, not covered by above classification, such as laws under which the 
naturalization of alien men or women is facilitated when they are married to nationals 


ARGENTINA—Title 2, Art. 2 (7), Law No. 346 of October 8, 1869. 

Beiarum—Art. 12 (2) and Art. 13, Law of 1922, also Part 2, Ministerial Circular of July 
31, 1923, E. C/N No. 1644. 

Brazit—Legislative Decree No. 904 of November 12, 1902, Art. 1 (5) and Art. 6 (1). 

ButGarta—Chap. III, Art. 9 (4) and Art. 11 of Law of December 31, 1903, as amended by 
Laws of 1908, 1911 and 1924. 

Curna—Chap. II, Sec. 6 (b), Law of December 30, 1914. 

DanziGc, Tue Free Crry or—Sec. 9 (a), Nationality Law, May 30, 1922. 

DomInIcAN RepusLic—Law No. 61 of November 18, 1924, Art. 1 (ce). 

France—Art. VII, Law of August 10, 1927. 

Japan—Art. 9 (2) and Art. 14 of Nationality Law No. 66 of March, 1899, and Revised by 
Law No. 27 of March, 1916, and by Law No. 19, 1924. [See also Art. 8 of same.] 

Monaco—Art. 10 of Civil Code. 

PanaMA—Title III, Art. 122, Sec. 3, Administrative Code. 

Paracuay—Chap. III, Art. 36, Constitution Ratified November 18, 1870. 

PortuGcaL—Art. 20, Civil Code of 1867. 

RumManta—Chap. II, Art. 8 (b) of Law of February 23, 1924. 

Russia (Soviet Unron)—Sec. 5, Ordinance No. 202, of Collections of Laws and Orders No. 
23 of December 3, 1924. 

Sparin—Art. 3, Sec. 1, Royal Decree of November 6, 1916. 

Syrira—Arts. 3 and 4 of Law of Nationality of January 31, 1925. 

Untrep Srares—Sec. 2, Act of September 22, 1922. 

Uruauay—Sec. II, Chap. 1, Art. 8 of Constitution. 


B. MARRIAGE OF A WOMAN NATIONAL TO AN ALIEN AND LOSS OF NATIONAL- 
ITY OR ACQUISITION OF FOREIGN NATIONALITY BY;THE HUSBAND OF A 
WOMAN NATIONAL 


(1) Nationality lost unconditionally by a woman national through marriage to an alien * 


AFGHANISTAN—Sec. 90, Chap. III of Code Relating to Certificates of Identity, the Prin- 
ciples of Passports and the Law of Nationality. 
ALBANIA—Ottoman Law of Nationality of 1869, Art. 7. 
AusTRALIA—Law same as Great Britain, infra. 
Bouivia—Art. 11 of Civil Code. 
BritisH Inp1a—Law same as Great Britain, infra. 
Canapa—Law same as Great Britain, infra. 
Cuspa—Art. 22 of Civil Code. 
CzEcHosLovak1a—Art. 16, Constitutional Law of April 9, 1920. 
GERMANY—Sec. 16 (6), Law of Nationality of July 22, 1913. 
Great Brirain—Part III, Sec. 10, Nationality Act, 1914. 
Harri—Art. 9 of Act of August 30, 1907. 
Huneaary—Art. 34 of Law L of 1879. 
Iraq—Part IV, Art. 17, Law of October 9, 1924. 
Latvia—Sec. 71 of Consular Code Approved by Act, 1922. 
NETHERLANDS—Art. 5 and Sec. 2 of Art. 7 of Act of December 12, 1892, as amended by Acts 
of 1907, February 10, 1910, July 15, 1910, and December 31, 1920. 
PaLEsTINE—Part IV, Art. 12, Sec. 1, of Act of July 24, 1925. 
Prersta—Sec. XII of Law of August 7, 1894. 
*The laws of some states, such as Denmark and Norway, contain no specific provision that nationality is 


lost by a woman through marriage to an alien, but certain broad provisions that nationality is lost upon the 
acquisition of the nationality of another state. 
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Sparn—Art. 22, Civil Laws of Spain. 

SwirzERLAND—Par. 11, Art. 15 of Law Relative to Cantonal Nationality of December 29, 
1922. [Art. 161, Swiss Federal Code.] 

VENEZUELA—Art. XXII, Civil Code, 1922. 


(2) Nationality of a woman lost through marriage to an alien only under certain conditions * 


Be.iarum—Art. 18 of Law of 1922, as amended. 

Buicaria—Art. 16 of Law of December 31, 1903, as amended by laws of 1908, 1911 and 1924. 
Cxurna—Chap. III, Sec. 12 (a), Law of December 30, 1914. 

Costa Rica—Art. 4, Sec. 5, of Law of May 13, 1889. 

Danzic, THE FREE City or—Sec. 14, Law of May 30, 1922. 

Dominican Rerusiic—Title III, Sec. 1 (8), Subdiv. 6 of Constitution. 
Eeypr—Art. 18, Decree Law of May 26, 1926. 

Estonra—Part III, Art. 19, Law of October 27, 1922. 

Fintanp—Art. 7, Law of June 17, 1927. 

France—Art. VIII, Law of August 10, 1927. 

GreEcE—Civil Code, 1926, Art. 25. 

GuaTEMALA—Art. 151, Civil Code, 1926. 

Iraty—Sec. 10, Law of June 13, 1912. 

Japan—Art. 18, Law No. 66, of March, 1899, as revised by Law of July, 1924. 
Latvra—Observation I, Art. VII, Act of June 2, 1927. 

Mexico—Sec. 4, Art. 2, Law of May 28, 1886. 

Monaco—Art. 19, Civil Code. 

Nicaracua—Subdiv. 2, Art. 10, Constitution, 1911. 

PoLanp—Arts. 10 and 11, Law of January 20, 1920. 

PortucaLt—Title III, Art. 22 (4), Civil Code of 1867. 

Rumania—aArt. 38 of Law of February 23, 1924. 

Satvapor—Chap. I, Art. 2 (3), Law of April 3, 1900. 

Serss, Croats AND SLOVENES, Kinepom or—Art. 29, Law of September 21, 1928. 
Swepen—Art. 8, Law of May 23, 1924. 

Syrra—Art. 6, Law of January 31, 1925. 

Unrrep Srates—Sec. 3, Act of September 22, 1922. 


(3) Nationality not lost in any case by a woman national through marriage to an alien 


ARGENTINA—Executive Decree No. 99 bis., October 8, 1920. 

Russia (Soviet Unton)—Section 5 of Ordinance No. 202 of Collection of Laws and Orders 
No. 23 of December 3, 1924. 

Turkrey—Art. 13 of Law effective January 1, 1929. 

Urvueuay—Decree Ministry of Foreign Affairs, January 21, 1921. 


(4) The acquisition of a foreign nationality by a husband expatriates his wife, 
unconditionally ** 


Huncary—Arts. 26 and 32 of Law L of 1879. 
NETHERLANDS—Art. 5 of Act of 1892 as amended. 


* Under the laws of the states listed under this heading, with the exception of the United States and Esthonia, 
a woman does not lose her nationality by marriage to an alien in any case unless she gains the nationality of 
her husband. 

** It is important to note that the laws of a number of States, including several South and Central American 
countries, contain no express provisions concerning the status of a woman national whose husband acquires the 
nationality of aforeign State. However, a number of such States have laws with provisions to the effect that 
the acquisition of the nationality of a foreign State by their nationals results in their expatriation. 
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(5) Acquisition of a foreign nationality by a husband expatriates his wife only when under 
law of country of which he becomes a national his wife also becomes a national of that 
country 


Austria—Par. 9, Sec. 2, Federal Law of June 30, 1925. 

Be.oruom—Art. 18, Sec. 3, of Law of 1922. 

Cxu1na—Chap. IIT, Sec. 15, of Law of December 30, 1914. 

Costa Rica—Art. 6 of Decree of May 13, 1889. 

Eeypt—Art. 19, Law of May 26, 1926. 

Iraty—Art. 11 of Law of June 13, 1912. [Wife must also maintain her residence in common 
with her husband.]} 

IcELAND—Art. 5, Law of October 6, 1919. [And not then if wife continues to live in Iceland.] 

Japan—Art. 21 of Law No. 66 of March, 1899, as revised by laws of 1916 and 1924. 

Mexico—Sec. 4, Art. 2, Law of May 28, 1886. [Wife must also reside with husband. ] 

SaLvapor—Sec. 3, Art. 2, Chap. I, Law of April 3, 1900. 


(6) Acquisition of a foreign nationality by a husband does not of itself necessarily expatriate 

his wife 

AUSTRIALIA {—Sec. 18, Laws of 1920-1925. [She may elect to retain her own nationality.] 

Buicaria—Art. 22, Law of 1903, as amended in 1908, 1911 and 1924. 

Canapa—aActs of 1914, 1920, as amended Part III, Sec. 10 (2). [See Great Britain, infra.] 

DanziG, THe Free Crry or—Arts. 17 and 19, Law of May 30, 1922. [Wife must consent to 
relinquish her own nationality.| 

DENMARK—Sec. VI of Law of April 18, 1925. [If the husband was born abroad and never 
domiciled in Denmark. ] 

EstHonia {—Par. 22 of Law of October 27, 1922. [Not unless wife expresses wish to give 
up her own nationality.] 

Great Brirarn—Sec. 10, Nationality Act of 1914. [Wife may elect to retain own na- 
tionality.] 

GreEce—Art. 24 of Law of October 29, 1856, as amended by Decree Law of September 
13, 1926. 

Harri—Art. 15 of Law of October 12, 1907. [Not unless she causes herself to be nat- 
uralized.] 

NEWFOUNDLAND—Law same as Great Britain, ibid. [Wife may elect to retain her own 
nationality.] 

New ZEALAND—Same as Great Britain. [Wife may elect to retain own nationality.] 

PaLEesTiInE—Order of July 24, 1925, See. 12. [Wife may elect to retain own nationality.] 

PortuGaL t—Civil Code, Art. 22, Sec. 1. 

SerBs, CRoATS AND SLOVENES, K1napom or 37, Law of September 21, 
1928. [Only if she acquires her husband’s nationality or they depart permanently from 
the Kingdom. 

Unrrep Srates—Sec. 3, Act of September 22, 1922. [By Construction.] 


(7) Loss of nationality by a husband does not of itself divest his wife of her nationality 


ALGERIA—See France. 

AUSTRALIA—Sec. 13, Laws of 1920-1925. [See also Great Britain.] 

BreLtgrum—Temporary provisions, 6 (6), Law 1922. 

BririsH Inp1a—Sec. 10, Law of February 26, 1926. 

Buxiearia t—Art. 23 of Law of January 5, 1904. 

Canapa—Acts of 1914-1920, as amended Part III, Sec. 10 (2). [See also law of Great 
Britain.] 

EstHonta—Par. 22, Law, October 27, 1922. [Unless wife expresses wish to do so.] 

FINLAND—Sec. 2 of Law of 1927. [Unless wife became Finnish through marriage.] 
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France—Art. 9 (4), Law of August 10, 1927. [Only under special proceedings.] 

GERMANY—Sec. 29, Law of 1913. [If wife not living with husband.] 

Great Brirain—Sec. 7a, Law of 1914-1920. [Unless so ordered; but no order may be 
made for woman of British birth unless subject to loss for her own fault.] 

GreEecE—Art. 24, Civil Code. 

GUADALUPE—See France. 

Huneary—Pars. 26 and 32, Law of 1879. [If wife is not living with husband.] 

Iraty—Law 108 of January 31, 1926. 

JaPaAN—Art. 21, Law No. 66 of 1899, as amended by Law of 1916 and 1924. [Only if wife 
acquires new nationality.] 

MarTINIQUE—See France. 

New ZEALAND—Sec. 12, Law, 1923. [Same as Great Britain.] 

PALESTINE—Sec. 12 (1), Order, July 24, 1925. [Same as Great Britain.] 

Potanp—Par. 13, Law of January 20, 1920. [If Minister of Interior so decides.] 

Rumania—Art. 42, Law of February 23, 1924. [Not unless expressly included.] 

SwEepEn—Par. 9, Act of May 23, 1924. [Only if husband born out of Sweden.] 

SwirzeRLanpD—Art. 9, Law of June 25, 1903. [Formal exception may be made.] 

Tunis—Art. 5, Law of December 20, 1923. 

Unitep States—Sec. 3, Act of September 22, 1922. 


C. RECOVERY OF ORIGINAL NATIONALITY LOST THROUGH MARRIAGE OF 
WOMEN NATIONALS TO ALIENS 


AFGHANISTAN—Art. 90, Law of Nationality. [On application will be accepted as subject.} 

AuGERIA—As in France. 

AvustraLia—Art. 7 (5), Act of 1920-1925. [Same as Law of Great Britain.] 

Austria—Par. 11 (2), Law of July 30, 1925. [On application within 2 years if assured of 
reception into Austrian commune.] 

Be.crum—Law of May 15, 1922, as amended, Art. 19. 

Bouivia—Art. 11 of Civil Code. [Provided she resides in or returns to Bolivia and declares 
her intention of living there.] 

BritisH Inpta—Sec. 3, Law of February 26, 1926. [By naturalization, but residence and 
intention to reside waived.] 

Buicaria—Art. 16, Law of January 5, 1904. [By special decree on return or continued 
residence.] 

Canapa—Acts of 1914-1920, Part II, Sec. 2 (5). [See Great Britain.] [By naturalization, 
residence requirement waived. | 

Cuina—Art. 17, Law of 1914. [By authorization if resident.] 

Costa Rica—Art. 5 (5) Law of May 13, 1889. [By return with intention to remain and 
renunciation of foreign nationality.] 

Cusa—Art. 22 of Civil Code. 

Danzic—Sec. 10, Law of May 30, 1922. [By meeting naturalization requirements except 
5-year period of residence. 

Ecuapor—Art. 75, Law of October 18, 1921. [By declaration of wish to recover before 
diplomatic or consular agent.] 

Eeypr—Art. 18, Law of May 26, 1926. [By residence and declaration of wish to recover.] 

EstHonia—Par. 14, Law of October 27, 1922. [By application either at home or abroad.] 

Fintanp—Sec. 1, Law of February 20, 1920. [By meeting requirements for naturalization, 
except 5-year residence period.] 

France—Arts. XI and XIV of Law of February 20, 1920. [By decree if resident.] 

GrerMany—Sec. 10, Law of July 22, 1912. [By naturalization if resident and of legal 
capacity and good repute.] 

Great Brrrain—Sec. 2 (5), Law of 1914. [By naturalization, residence requirement 
waived. 
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GUADALUPE—As in France. 

GUATEMALA—Art. 152, Civil Code 1926. [By residence if foreign nationality given up, 
or if abroad, by declaration before diplomatic or consular official.] 

Harri—Arts. 10, 11, Law of August 22, 1907. [By naturalization and renunciation of 
foreign nationality. | 

Huneary—Pars. 37 and 41 of Law of December 20, 1879. [On request.] 

Iraq—Art. 17 (ii), Law of 1924 and Section 21 Regulations of 1926. [By grant of certificate 
of nationality after a declaration within 3 years either at home or abroad. ] 

Iraty—Art. 10, Law of June 13, 1912. [By declaration and residence. Residence of 2 
years is equivalent to declaration if there are no children.] 

Japan—Art. 26, Nationality Law. [On permission of Minister of Interior if domiciled 
in Japan.] 

Latvia—Pars. 2 and 7, Law of June 2, 1927. [By registering or declaring wish at any 
time either at home or abroad before proper officials. 

Lesanon—Art. 7, Law of January 19, 1925. [By decree if (Syria) resident or returning to 
permanent residence. ] 

Lrper1a—Sec. 71, Consular Code approved by Act of 1926. 

MArTINIQUE—As in France. 

Mexico—Art. 2 (4), Law of May 28, 1886. [By residence and declaration of wish to re- 
cover. ] 

Monaco—Arts. 18 and 20, Civil Code. [By sovereign ordinance if resident.]} 

NETHERLANDS—Sec. 8, Law of December 12, 1892. [By declaration within one year before 
proper official at home or abroad.] 

NEWFOUNDLAND—See Great Britain. 

Nicaracua—Art. 10 of Constitution. [Automatically if she loses husband’s nationality 
or by residence. | 

Norway—Sec. 4, Law of August 8, 1924. [By establishing domicile and ceasing to be of 
foreign nationality if natural-born Norwegian.] 

Prersta—Art. 11, Law of August 7, 1894. [On application.] 

PoLtanp—Par. 10, Law of January 20, 1920. [By residence and declaration before proper 
officials. | 

PortuGat—Art. 22 (1), Civil Code. [By residence and declaration before proper authority.] 

Rumania—Art. 39, Law of February 23, 1924. [By declaration before proper official at 
home or abroad. 

Satvapor—Art. 2 (3), Law of April 3, 1900. [By residence and declaration of wish to 
recover. | 

Serss, Croats AND SLOVENES, Kincpom or (YuGosiav1a)—Art. 40, Law of September 21, 
1928. 

S1ram—*ec. 11, Law of April 10, 1913. [By automatic resumption. ] 

Spain—Arts. 21 and 22, Civil Code. [By residence and declaration before proper official.] 

SwEeDEN—*ec. 4, Law of May 23, 1924. [By residence and ceasing to be of foreign national- 
ity if Swedish by birth.] 

SwiTzERLAND—Art. 10 (b), Law of June 25, 1903. [On application within 10 years.] 

Syria—Art. 8, Law of January 19, 1925. [By decree when resident.] 

Tunis—Art. 8, Law of December 20, 1923. [By decree when resident. ] 

Turkey—Art. 13, Law effective January 1929. 

Unrrep States—Sec. 4, Act of September 22, 1922. 


OO 


NATIONALITY 


APPENDIX No. 2 


Code of Private International Law (‘‘Bustamante Code’’), annexed to the 
convention signed at Havana, February 20, 1928.! 


(Final Act of the Sixth International Conference of American States, pp. 21-23.) 
BOOK I 
INTERNATIONAL Civit Law 
TiTLE I—PeErRsons 


Chapter I. Nationality and Naturalization 


ARTICLE 9 
Each contracting party shall apply its own law for the determination of the nationality of 
origin of any individual or juristic person and of its acquisition, loss and recuperation there- 
after, either within or without its territory, whenever one of the nationalities in controversy 
is that of the said state. In all other cases the provisions established in the remaining 
articles of this chapter shall apply. 
ARTICLE 10 
In questions relating to nationality of origin in which the state in which they are raised is 
not interested, the law of that one of the nationalities in issue in which the person concerned 
has his domicile shall be applied. 
ARTICLE 11 
In the absence of that domicile, the principles accepted by the law of the trial court shall 
be applied in the case mentioned in the preceding article. 


ARTICLE 12 


Questions concerning individual acquisition of a new nationality shall be determined in 
accordance with the law of the nationality which is supposed to be acquired. 


ARTICLE 13 


In collective naturalizations, in case of the independence of a state, the law of the acquiring 
or new state shall apply, if it has established in the territory an effective sovereignty which 
has been recognized by the state trying the issue, and in the absence thereof that of the old 
state, all without prejudice to the contractual stipulations between the two interested states, 
which shall always have preference. 

ARTICLE 14 


In the case of loss of nationality, the law of the lost nationality should be applied. 


ARTICLE 15 
Resumption of nationality is controlled by the law of the nationality which is resumed. 


ARTICLE 16 


The nationality of origin of corporations and foundations shall be determined by the law 
of the state which authorizes or approves them. 


ARTICLE 17 
The nationality of origin of associations shall be the nationality of the country in which 
they are constituted, and therein they shall be registered or recorded if such requisite is 
demanded by the local legislation. 


1On February 1, 1929, this convention had been ratified by Brazil, Costa Rica, Cuba, Dominican Repub- 
lic, Peru and Panama. 
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ARTICLE 18 
Unincorporated civil, commercial, or industrial societies or companies shall have the na- 
tionality provided by the articles of association, or, in an applicable case, that of the place 
where its principal management or governing body is habitually located. 


ARTICLE 19 
With respect to stock corporations, nationality shall be determined by the articles of 
incorporation or, in an applicable case, by the law of the place where the general meeting of 
shareholders is normally held, and in the absence thereof, by the law of the place where its 
principal governing or administrative board or council is located. 


ARTICLE 20 
Change of nationality of corporations, foundations, associations and partnerships, except 
in cases of change of territorial sovereignty, should be subject to the conditions required by 


their old law and by the new. 
In case of change in the territorial sovereignty, owing to independence, the rule established 
in Article 13 for collective naturalizations shall apply. 


ARTICLE 21 
The provisions of Article 9, in so far as they concern juristic persons, and those of Articles 
16 and 20, shall not be applied in the contracting states which do not ascribe nationality to 
juristic persons. 
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Outlines of an International Code by David Dudley Field. 
(Field, Outlines of an International Code (1876), pp. 129-140.) 


CHAPTER XIX. Nationat CHARACTER OF PERSONS 


SecTion I—GENERAL PROVISIONS 


‘National character”’ defined 
247. The national character of a person is his connection with a nation, being one of its 
members, as explained in this Chapter. 


Every person has one national character 

248. Every person has a national character. No person is a member of two nations at 
the same time; but any nation may extend to a member of another nation, with his consent, 
the rights and duties of its own members, within its own jurisdiction, in addition to his own 
national character. 


Effect of marriage 
249. Except as provided in article 260, marriage does not change the national character 
of the wife. 


Legitimate child of a member of the nation 

250. A legitimate child, wherever born, is a member of the nation of which its father at 
the time of its birth was a member; or, if he was not then living, of the nation of which he 
was at the time of his death a member, except as provided in the next article. 


Legitimate child of a foreigner 

251. A legitimate child, born within the jurisdiction of a nation of which its father was 
not a member at the time of his death or of its birth, is a member of such nation, if its 
father was also born therein. 
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Illegitimate children 

252. Except as provided in article 255, an illegitimate child is a member of the nation of 
which its mother is a member at the time of its birth. 
Effect of recognition 

253. An illegitimate child, recognized by its father, becomes a member of the nation of 
which he is then a member. Such recognition has no rétroactive effect. 
Mode of recognition 

254. The recognition mentioned in the last article must be made in the manner provided 
by the law of the nation to which the father then belongs, and at a time when, by the law of 
that nation, the child is still a minor. 
Illegitimate child born abroad 

255. An illegitimate child, born within the jurisdiction of a nation of which its mother is 
not a member at the time of its birth, is a member of such nation, if its mother was also 
born therein. 
Parents of unknown national character 

256. <A child, the national character of neither of whose parents is known, is a member of 
the nation within whose jurisdiction it is born. If its birthplace is also unknown, such child 
is a member of the nation within whose jurisdiction it is first found. 
Presumption of membership 

257. A person actually within the jurisdiction of a nation, is presumed to be a member 
of such nation, until the contrary is shown. 
Change of national character 

258. The national character of any person may be changed by expatriation and natu- 
ralization. 
Political privileges unaffected by marriage 


259. Marriage gives to the wife the privileges of the national character of her husband, 
but does not deprive her of the privileges of that which she had before marriage, except as 
prescribed by the next article. 


Effect of marriage and removal 


260. If, before or after her marriage, the domicile of a woman is permanently removed 
from the territory of the nation to which she previously belonged, she acquires by such 
marriage and removal the national character of her husband. 


Section II—ALLEGIANCE 
Allegiance”’ defined 


261. Allegiance is the obligation of fidelity and obedience which a person owes to the 
nation of which he is a member, or to its sovereign. 


Extinguishment of allegiance 
262. Allegiance is extinguished: 
1. By expatriation, and a formal act of renunciation; 
2. By discharge therefrom by the nation or sovereign entitled thereto; 
3. By change of national character, in the case mentioned in article 260. 
Renewal of allegiance 


263. Allegiance is revived by the voluntary return of the person to the territorial limits 
of his former country, and there acquiring a domicile, before naturalization elsewhere. 
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Secrion 
“‘Expatriation” defined 
264. Expatriation is the act of abandoning the territory of the nation of which the 
person is a member, with intent to become naturalized elsewhere. 


Intent 


265. The intent mentioned in the last article may be formed at the time of the abandon- 
ment or afterwards, and may be proved like any other similar fact. 


Expatriation a right 


266. Subject to the laws defining civil incapacities depending upon age, mental condition, 
personal domestic relations, and public service, every member of a nation, however his na- 
tional character may have been acquired, has the right of expatriation, which cannot be 
impaired or denied. 


Effect of expatriation 

267. Expatriation does not change the national character of the person until completed 
by naturalization, but meantime he is entitled to be protected by the country whose natu- 
ralization he is seeking. 


Section IV—NATURALIZATION 


“‘Naturalization”’ defined 


268. Naturalization is the act by which membership in one nation, however acquired, 
is renounced, and membership in another is assumed. 
Neither the acceptance by a foreigner of the rights and duties of a member of the nation, 


under article 248, nor the declaration of intention to acquire a new national character, con- 
stitutes naturalization, within the meaning of this section. 


Naturalization not obligatory 


269. Each nation is to judge for itself whom it will receive into naturalization. 


Effect of naturalization 


270. A person naturalized according to the provisions of this Section, becomes immedi- 
ately a member of the nation by which the naturalization is conferred, but he must, within a 
reasonable time thereafter, send a copy of the record of naturalization to a public minister or 
consul of the nation to which he previously belonged, resident in the territory of the nation 
which thus adopts him. Till this is done, the nation or sovereign which he has left may 
reclaim him. 


Absentees cannot be naturalized 


271. No person can be naturalized who is not at the time actually within the territorial 
limits of the nation by which he is naturalized. But this article does not apply to a person 
whose last allegiance is extinguished pursuant to the second subdivision of article 262. 


Liability to justice on return 

272. A naturalized person, who voluntarily returns within the territorial limits of the 
nation of which he was a member before his naturalization, remains liable to trial and 
punishment for an act punishable by its laws, and committed before his expatriation. But 
this article does not apply to a case where, by the laws of such nation, the liability is ex- 
tinguished by limitation or otherwise. 
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Resolutions adopted by the Institute of International Law, Venice, 1896. 
(20 Annuaire de I’Institut, p. 289.) 


L’Institut de droit international recommande aux divers gouvernements, soit dans la 
confection des lois internes, soit dans la conclusion des conventions diplomatiques, les 
principes suivants: 

ARTICLE 1 


L’enfant légitime suit la nationalité dont son pére était revétu au jour de la naissance ou 
au jour ot le pére est mort. 
ARTICLE 2 


L’enfant illégitime qui, pendant sa minorité, est reconnu par son pére seul, ou simultané- 
ment par son pére et par sa mére, ou dont la filiation est constatée par le méme jugement au 
regard de tous deux, suit la nationalité de son pére, au jour de la naissance; s'il n’a été 
reconnu que par sa mére, i] prend la nationalité de cette derniére, et il la conserve alors méme 
que son pére viendrait 4 le reconnaitre par la suite. 


ARTICLE 3 


L’enfant né sur le territoire d’un Etat, d’un pére étranger qui lui-méme y est né, est 
revétu de la nationalité de cet Etat, pourvu que, dans |’intervalle des deux naissances, la 
famille 4 laquelle il appartient y ait eu son principal établissement, et 4 moins que, dans 
l’année de sa majorité, telle qu’elle est fixée par la loi nationale de son pére et par la loi du 
territoire ov il est né, il n’ait opté pour la nationalité de son pére. 

Pour les cas de naissances illégitimes, non suivies de reconnaissaince de la part des péres 
respectifs, la régle précédente s’applique également par analogie. 

Elle ne s’applique pas aux enfants d’agents diplomatiques ou de consuls envoyés, régu- 
liérement accrédités dans le pays ot ils sont nés; ces enfants sont réputés nés dans la patrie 
de leur pére. 

ARTICLE 4 


A moins que le contraire n’ait été expressément réservé au moment de la naturalisation, le 
changement de nationalité du pére de famille entraine celui de sa femme, non séparée de 
corps, et de ses enfants mineurs, sauf le droit de la femme de recouvrer sa nationalité primi- 
tive par une simple déclaration, et sauf aussi l’exercice du droit d’option des enfants pour 
leur nationalité antérieure, soit dans l’ann¢e qui suivra leur majorité, soit 4 partir de leur 
émancipation, avec le consentement de leur assistant légal. 


ARTICLE 5 


Nul ne peut étre admis 4 obtenir une naturalisation en pays ¢tranger qu’a la charge de 
prouver que son pays d'origine le tient quitte de son allégeance ou tout au moins qu’il a fait 
connaitre sa volonté au gouvernement de son pays d'origine et qu’il a satisfait a la loi 
militaire pendant la période du service actif conformément aux lois de ce pays. 


ARTICLE 6 


Nul ne peut perdre sa nationalité ou y renoncer que s’il justifie qu’il est dans les conditions 
requises pour obtenir son admission dans un autre Etat. La dénationalisation ne peut 
jamais étre imposée 4 titre de peine. 
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Report of the Committee on Nationality and Naturalization, adopted by the 
International Law Association, Stockholm, September 9, 1924. 


(Report of Thirty-Third Conference of the International Law Association, pp. 28-32.) 


The International Law Association should, in the opinion of the Committee, suggest: 
(1) A model statute to be recommended for incorporation into municipal legislation so far 
as is necessary. (2) Certain contractual provisions to be recommended for insertion in 
International Conventions. 

The following proposals are submitted on each of these heads: 


A. Mopet Statute 


It cannot be expected that the authorities of any country will modify their laws as com- 
pletely as would be desirable for the purpose of avoiding the evils of double nationality and 
statelessness, but as these evils are the same in all countries it may be hoped that the recom- 
mendations will be considered and, at least, partly adopted in their original or some modified 
form, in so far as they are not already embodied in the existing law. 

It must be remembered in this connection that some of the municipal statutes do not in 
themselves facilitate the creation of statelessness or of double allegiance and that these evils 
arise mainly through the conflict between the several municipal laws coming into question 
with reference to a particular individual. If the laws on this subject were more homo- 
geneous many of the evils referred to above would be avoided. From this point of view the 
formulation of a model statute to which all Governments should be invited to assimilate 
their respective nationality laws, in so far as they now differ from it, might be of considerable 
advantage. 

The following sketch indicates the main principles which, in the opinion of the Com- 
mittee, should be embodied in such a statute: (The expression ‘“‘a conforming State”’ is for 
the sake of brevity used to indicate a State adopting such a statute). 


(1) Nationality Acquired on Birth 


(a) Every child born within the territory of a conforming State shall become a national 
of that State. Provided always that in any case in which the father * of such child, being a 
national of another State, shall within a specified prescribed period register such child as a 
national of the State to which he belongs, such child shall cease to be a national of such con- 
forming State and shall become a national of the State to which its father belongs. 

(b) Every child born within a conforming State which has, pursuant to the proviso con- 
tained in sub-section (a), become the national of its father’s State, who shall within a year 
after attaining the age of twenty-one years claim to be re-admitted as a national of such 
conforming State, shall be so re-admitted without having to comply with any other condi- 
tions. 

(2) Effect of Legitimation : 

Legitimation shall have no effect as to the nationality of the legitimated person, unless 
such person, before being legitimated, was stateless, in which case the legitimated person 
shall acquire the father’s nationality. 

* The expression “father’”’ is, for the sake of brevity, used throughout this memorandum as indicating the per- 
son for the time being acting on behalf of his child or children. It will be understood that, in any case in which 
there is no father or in which the father is incapable of acting on behalf of his minor child or children, the word 
“mother” or “guardian” (as the case may be) must, wherever the context admits, be substituted for the word 


“father.”” The mother of an illegitimate child must for this purpose be recognised as its mother even in coun- 
tries in which an illegitimate child is deemed a filius nullius. 


119 


120 NATIONALITY 


(3) Effect of Marriage 


(a) A woman national of a conforming State shall not by reason of her marriage with a 
national of a non-conforming State lose her original nationality, unless or until by reason of 
such marriage she becomes a national of such other State, either automatically or by natu- 
ralization. 

(b) A woman national of a conforming State marrying a national of another conforming 
State shall acquire her husband’s nationality, unless she does, under the law of the State to 
which she belonged before marriage, retain the nationality of such State, or unless she makes 
a formal declaration (to be recorded on the register of marriages) to the effect that she wishes 
to retain her former nationality. 


(4) Conditions as to Naturalization 


Except in the cases referred to, sub (1), (2) and (3), the nationality of a conforming State 
shall not be acquired otherwise than by naturalization on the application of the person con- 
cerned, or, in the case of a minor, of such minor’s father, and the conditions imposed on 
applicants for naturalization shall include a condition that the applicant must be domiciled 
within the State of which he or she desires to become a citizen and must have resided within 
that State or been in the service of that State during a specified period.t Provided always 
that: (a) a woman marrying a national of a conforming State shall be dispensed from the 
said condition as to domicile and residence: (b) any child of a national of a conforming State 
who by reason of its birth outside the limits of such State has become a national of another 
State shall within twelve months after attaining majority be entitled to be naturalized as a 
national of such first mentioned State without complying with any of the said conditions as 
to domicile and residence imposed on other applicants for naturalization. 


(5) Conditions as to Loss of Nationality 


The nationality of a conforming State shall be lost by naturalization in another State or 
(subject to the provisions mentioned above sub (2) and (3) by legitimation or marriage, but 
not otherwise). 


B. INTERNATIONAL CONVENTIONS 


The following clauses in international conventions are recommended: 


(1) Where any person is a national of two contracting Powers by reason of a conflict 
between their respective laws such person shall, while resident within the territory of either 
Power, be treated as exclusively under allegiance to the Power within whose territory such 
person is resident, and shall, while such residence continues, cease to be subject to any 
duties or liabilities affecting the nationals of the other Power as such nationals. 

(2) Where any person is a national of two contracting Powers as aforesaid, such person 
shall, while residing within the territory of any third Power, be treated as exclusively under 
the allegiance of the contracting Power whose protection has been claimed by application 
for a passport, certificate of origin, or other document identifying the national status of 
such person. 

(3) Where any person, having been a national of one of the contracting Powers, has before 
the coming into force of the Convention been denationalized without acquiring another na- 
tionality, such person shall, while residing within the territory of the other contracting 
Power, be treated as if the original nationality had been retained. Provided always that 
such a person shall not be entitled to any privileges accorded by treaty to the nationals of 
the Power to which he or she was originally subject. 


t In the case of countries having colonies, residence in the colony may be considered as equivalent. 
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Married Women 
At a subsequent meeting the following resolution was adopted: 


The right to change nationality should be possessed by a married woman who is judicially 
separated from her husband 
EXPATRIATION 


The following resolutions were passed: 


1. This Committee approves the preamble of the Act of Congress of July 27, 1868: 
‘Whereas the right of expatriation is a natural and inherent right of all people, indispensable 
to the enjoyment of the rights of life, liberty and the pursuit of happiness; and whereas, in 
recognition of this principle, this Government has freely received emigrants from all nations, 
and invested them with the rights of citizenship; and whereas it is claimed that such Ameri- 
can citizens, with their descendants, are subjects of foreign States, owing allegiance to the 
Governments thereof; and whereas it is necessary to public peace that this claim of perpetual 
allegiance should be promptly and finally disavowed; therefore, be it enacted that any 
declaration, instruction, opinion, order or decision of any officers of this Government which 
denies, restricts, impairs, or questions the right of expatriation is hereby declared incon- 
sistent with the fundamental principles of this Government.” 

2. A national should not be deprived, by administrative or judicial order, of his nation- 
ality, whether original or acquired. 

3. Naturalization obtained by fraud should be capable of cancellation, and upon this 
happening the individual concerned should revert to his former national status. 

4. No individual should be made an outlaw, or should be expelled from the territories of a 
State of which he is a national. 

5. Nationality should only be lost as the effect of the acquisition of another nationality. 

6. The acquisition of a new nationality should tpso facto cancel any former nationality 
theretofore existing. 
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Draft of a convention communicated to various governments by the League 
of Nations Committee of Experts for the Progressive Codification of 
International Law, with Questionnaire No. 1, January 29, 1926. 


(League of Nations Document, C. 196. M. 70. 1927. V, p. 27.) 


ARTICLE 1 


The High Contracting Parties undertake not to afford diplomatic protection to and not 
to intervene on behalf of their nationals if the latter are simultaneously considered as its 
nationals from the moment of their birth by the law of the State on which the claim would 
be made. 

ARTICLE 2 


The children of persons who enjoy diplomatic privileges and immunities, of consuls who 
are members of the regular consular service, and, in general, of all persons who exercise 
official duties in relation to a foreign Government shall be considered to have been born in the 
country of which their father is a national. Nevertheless, they shall have the option of 
claiming the benefit of the law of the country in which they were born, subject to the condi- 
tions laid down by the law of their country of origin. 


ARTICLE 3 


A child born of parents who are unknown or whose nationality cannot be ascertained 
acquires the nationality of the State in which it was born or found when it cannot claim 
another nationality in right of birth, proof of such other nationality being admissible under 
the law in force at the place where it was found or born. 
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ARTICLE 4 


A child born outside the State of which its parents are nationals has the nationality of the 
State where it was born if the State of origin does not give the parent’s nationality to such 
child. 

ARTICLE 5 

A person possessing two nationalities may be regarded as its national by each of the States 
whose nationality he has. In relation to third States, his nationality is to be determined 
by the law in force at his place of domicile if he is domiciled in one of his two countries. 

If he is not domiciled in either of his two countries, his nationality is determined in 
accordance with the law in force in that one of these two States in which he was last domiciled. 


ARTICLE 6 
Naturalisation may not be conferred upon a foreigner without his having shown the will 
to be naturalised or at least without his being allowed to refuse naturalisation. 
Naturalisation acquired without the applicant being released from his allegiance by the 
State of origin does not give to the State according such naturalisation the right to give 
diplomatic protection to, and to intervene on behalf of, the person naturalised as against the 
State whose subject he originally was. 


ARTICLE 7 
A release from allegiance (permit of expatriation) shall produce loss of the original na- 
tionality only at the moment when naturalisation is actually obtained in one of the Con- 
tracting States. Such release shall become null and void if the naturalisation is not actually 
granted within a period to be determinad. 


ARTICLE 8 


A woman who has married a foreigner and who recovers her nationality of origin after the 
dissolution of her marriage loses through such recovery of the original nationality the na- 


tionality which she acquired by marriage. 


ARTICLE 9 
A married woman loses her original nationality in virtue of marriage only if at the moment 
of marriage she is regarded by the law of the State to which her husband belongs as having 


acquired the latter’s nationality. 

Where a change in the husband’s nationality occurs during the marriage the wife loses 
her husband’s nationality only if the law of the State whose subject her husband has become 
regards her as having acquired the latter’s nationality. 


ARTICLE 10 
A woman who does not acquire through marriage the nationality of her husband and who, 
at the same time, is regarded by the law of her country of origin as having lost her na- 
tionality through marriage, shall nevertheless be entitled to a passport from the State of 
which her husband is a national on the same footing as her husband. 


ARTICLE 11 
An illegitimate child does not lose its nationality of origin in consequence of the change in 
its civil status (legitimation, recognition) unless at that moment it is considered by the law 
of the State to which the father or the mother, as the case may be, belongs as having ac- 
quired the nationality of the parent in question. 


ARTICLE 12 


An adopted child who does not by the fact of adoption acquire the nationality of the 
person adopting it retains its original nationality. 
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ARTICLE 13 


As between the Contracting Parties, nationality shall be proved by a certificate issued by 
the competent authority and confirmed by the central authority of the State. The certifi- 
cate shall show the legal grounds on which the claim to the nationality attested by the 
certificate is based. The Contracting Parties undertake to communicate to each other a 
list of the authorities competent to issue and to confirm certificates of nationality. 
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Draft Rules prepared by the Kokusaiho-Gakkwai (l’Association de Droit 
International du Japon) in conjunction with the Japanese Branch of 
the International Law Association. 


(25 Revue de Droit International et Diplomatie, July, 1926.) 


I. PRINCIPLES CONCERNING THE ACQUISITION AND LOSS OF 
NATIONALITY 


Every State accepts the following principles concerning the acquisition and loss of na- 
tionality, and should modify as soon as possible all existing laws which are contrary to them. 


ARTICLE 1 
Every person should possess one and only one nationality. 


ARTICLE 2 


Every person may freely change his nationality, subject to any limitation and condition 
put upon such expatriation by the State to which he belongs. 


ARTICLE 3 


A State cannot impose its nationality upon aliens against their will on the sole ground of 
their having their residence, however permanent, within its territory. 


ARTICLE 4 
A legitimate child acquires the nationality of the State to which its father belongs at the 
date of its birth. 
An illegitimate child acquires the nationality of its mother; provided that if it has been 
legitimated by its father, it shall thenceforth acquire the nationality of that State to which 
the father belongs at the time of legitimation. 


ARTICLE 5 

Notwithstanding the provisions of the foregoing Article the nationality of a child which 
was acquired by the fact of its birth in the territory of a particular State, shall be recognized 
by all States. 

A person who has acquired the nationality of the territory of his birth under the preceding 
paragraph, may elect to assume the nationality of his father or of his mother within a fixed 
term after attaining his majority, provided that he has acquired domicile in the latter 
country before making such election. In such a case the country of his birth shall recognize 
the change of his nationality. 


ARTICLE 6 


A State shall not make any discrimination between individuals on the ground of race, 
nationality or religion, in the matter of naturalization or other mode of the acquisition of 
nationality. 
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ARTICLE 7 


Upon the naturalization of a married man, his wife takes the same nationality, unless 
already judicially separated by a competent court provided that a wife may exercise the 
right of retaining her former nationality by a simple declaration in due form. Upon natu- 
ralization of a father or of a mother his or her minor children acquire the nationality of their 
father or of their mother as the case may be; provided that the children after attaining their 
majority may exercise within a fixed term the right of electing their former nationality. 


ARTICLE 8 


No one may lose or renounce his nationality without acquiring another. 


ARTICLE 9 


A person may recover the nationality which he has lost or renounced upon fulfillment of 
the conditions prescribed for its recovery. 
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Provisional Draft Convention on the Nationality of Married Women, ap- 
proved by the International Woman’s Suffrage Alliance, Rome, 1923. 


(Report of the Committee on Nationality of Married Women, submitted to the Alliance at 
Paris, 1926.) 

The High Contracting Parties (here name the States signatory to the Convention) recog- 
nizing the undesirability of treating as of little importance the privileges and responsibilities 
of nationality by imposing upon married women a nationality without their consent; and 
further desiring as far as possible to prevent the hardships arising from conflicts of law, 
hereby resolve to adopt, each in their own State, legislation on the Nationality of Married 
Women, as indicated in the following General Principles and Particular Applications thereof. 


A. GENERAL PRINCIPLES 
(a) Effect of marriage 
The nationality of a woman shall not be changed by reason only of: 
I. Marriage, or 
II. A change during marriage in the nationality of her husband. 
(b) Retention or change 


The right of a woman to retain her nationality or to change it by naturalization, dena- 
tionalization or denaturalization shall not be denied or abridged because she is a married 
woman, 


(c) Absence of consent 


The nationality of a married woman shall not be changed without her consent except 
under conditions which would cause a change in the nationality of a man without his 
consent. 


B. ParTICULAR APPLICATIONS 
(a) Retention of nationality 
A woman shall not lose her nationality by reason only: 


I. That she marries a foreigner, or 
II. That during marriage her husband loses his nationality by naturalizing in another 
country or otherwise. 
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(b) Loss of nationality 

A married woman shall lose her nationality only: 

I. Under the conditions which cause a married man to lose his nationality, or 

II. If she on marriage or during marriage is deemed by the laws of the State of which 
her husband is a national, to have acquired his nationality, and she makes a declaration of 
alienage. 


(c) Acquisition of nationality 

I. A foreign woman shall not by reason of marriage only acquire the nationality of her 
husband. 

II. A wife shall not by reason only of her husband’s naturalization be naturalized. 

III. A married woman shall be naturalized under the conditions which naturalize a mar- 
ried man. 

IV. Special facilities shall be given to a woman to acquire the nationality of her husband; 
and special facilities may be given to a man to acquire the nationality of his wife. 


(d) Reacquisition of nationality 

A married woman who has lost her nationality to acquire that of her husband shall on the 
dissolution of marriage by death or divorce be given special facilities to re-acquire her own 
nationality if she returns to her own country. 


(e) Retrospective provisions 

I. Loss of nationality by or through marriage —Where before the adoption of legislation 
based on this Convention a woman has lost her nationality by reason only (1) that she 
married a foreigner, or (2) that during marriage her husband changed his nationality, she 
shall after the adoption of such legislation re-acquire her nationality, if she makes a declara- 
tion to this effect. 

II. Acquisition of nationality by or through marriage Where before the adoption of 


legislation based on this Convention a woman by marriage or by the naturalization of her 
husband acquired his nationality she shall retain it unless she makes a formal declaration of 
alienage. 


(f) Protection for the stateless woman 
If a woman by the laws of her own State should by marriage lose her nationality, she shall 
be entitled to a passport and to protection from her husband’s State. 


(g) Additional article applicable only to States where the rights and duties of spouses in personal 
relations and as regards their property depend on nationality 
In marriages which take place after the adoption of legislation based on this Convention, 
the rights and duties of spouses in their personal relations and as regards their property shall 
be dependent on the law of the nationality either of the husband or of the wife, at the time 
of their marriage, as they shall both agree at that time. 
But there shall be no change in the law of marriages which took place before. 
C. RENUNCIATION 


The Convention shall remain in force for five years, and unless renounced shall be tacitly 
renewed every five years. 
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Resolutions adopted by the Institute of International Law, Stockholm, 1928. 


L’INstirutT 


Réservant, quant A présent, l’examen des principes et régles sur la nationalité, posés par 
l'Institut dans les sessions de Cambridge en 1895 et de Venise in 1896; 
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Considérant que, depuis ce moment, de nouvelles questions se sont posées, qui en elles- 
mémes appellent une solution, déclare adopter les résolutions suivantes: 


ARTICLE 1 
Nul Etat ne doit appliquer, pour l’acquisition et la perte de sa nationalité, des régles qui 
auraient pour conséquence la double nationalité ou l’absence de nationalité, si les autres 
Etats acceptaient les mémes régles. 


ARTICLE 2 
Nul individu ne peut perdre sa nationalité sans acqué¢rir une nationalité étrangére. 


ARTICLE 3 
Nul individu ne peut acquérir, par naturalisation, une nationalité étrangére, tant qu’il 
réside dans le pays dont il posséde la nationalité. 
Un individu ne peut acquérir, par naturalisation, une nationalité étrangére, que s’il en 
fait la demande. 
L’Etat de la résidence peut néanmoins imposer sa nationalité, 4 l’expiration d’un certain 
délai, fixé autant que possible par une convention; et sous réserve d’un droit d’option. 


ARTICLE 4 
La législation du pays dont une femme, qui se marie avec un ¢tranger, posséde la nation- 
alité doit lui permettre de la conserver tant qu’elle n’a pas acquis la nationalité du mari. 
Lorsque la loi du pays du mari donne a la femme sa nationalité, la loi du pays de la femme 
ne peut maintenir celle-ci dans sa nationalité d’origine qu’a la double condition: 
(1) Que les époux résident dans le pays de la femme; 
(2) Que la femme en manifeste la volonté expresse. 


ARTICLE 5 
Dans le cas ov la législation d’un Etat confére 4 la femme la nationalité de son mari par 
le seul fait du mariage, cette législation peut néanmoins refuser cet effet pour des raisons de 
police générale. 
ARTICLE 6 
Si les époux n’ont pas la méme nationalité, et dans la mesure ov |’enfant suit la nationalité 
de ses parents, il prend la nationalité de sa mére, lorsque: 
(1) Le pére a abandonné la mére avant la naissance de |’enfant; 
(2) L’enfant est né dans le pays dont le mére, a depuis le mariage, conservé ou recouvré 
la nationalité, sous réserve dans ce cas d’un droit d’option pour la nationalité du pére. 


Voru ANNEXE 


L’Institut de Droit International exprime le voeu que, dans leur législation sur la na- 
tionalité, les Etats respectent et maintiennent !’unité de la famille autant que le permettent 
les circonstances. 
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Schedule of Points drawn up by the League of Nations 
Preparatory Committee, February 15, 1928. 


(League of Nations Document, C. 44. M. 21. 1928. V.) 
A. NATIONALITY 


I. The general principle that the acquisition and loss of its nationality are matters which, 
by international law, fall solely within the domestic jurisdiction of each State. 

It appears necessary to take as the point of departure the proposition that questions of 
nationality are in principle matters within the sovereign authority of each State and that in 
principle a State must recognise the right of every other State to enact such legislation as 
the latter considers proper with regard to the acquisition and loss of its nationality. The 
consequence should be that any question as to the acquisition or loss of a particular national- 
ity by any person is to be decided by application of the law of the State of which the person 
is claimed to possess, or not to possess, the nationality. 

Are there, however, limits to the application of these two principles? Is there no limit 
to the right of the State to legislate in this matter? Is a State bound in every case to 
recognise the effects of the law of the other State? 


II. Case of a person who possesses two nationalities. 
It appears that three cases must be distinguished: 


1. The question may arise before the authorities and courts of a State which attributes 
its nationality to the person concerned. The first sentence of Article 5 of the preliminary 
draft drawn up in 1926 in the course of the discussions of the Committee of Experts for the 
Codification of International Law recognises the right of each State to apply exclusively 
its own law. 

2. The question may arise directly between two States each of which considers the 
person to be its national. The point to be determined is whether either of these States is 
entitled to exercise the right of diplomatic protection on behalf of the person as against the 
other State (see Articles 1, 5 and 6 of the preliminary draft of the Committee of Experts). 
If no answer covering all cases can be given, certain subsidiary questions should be con- 
sidered. Can such diplomatic protection be exercised as against a State of which the person 
concerned has been a national since his birth, or as against a State of which he is a national 
through naturalisation, or in which he is domiciled or on behalf of which he is or has been 
charged with political functions? Or, finally, is the admissibility or inadmissibility of the 
exercise of diplomatic protection as between the two States governed by other considerations 
capable of being formulated? 

3. The question may present itself to a third State. What principle decides which 
nationality is to prevail over the other? Should preference be given to the nationality 
which corresponds to the domicile of the person concerned (the criterion adopted in the 
preliminary draft of the Committee of Experts and by the International Committee of 
Jurists which met at Rio de Janeiro in 1927), or to the nationality which corresponds to 
the person’s habitual residence (the criterion adopted by the Conference on Private Inter- 
national Law at The Hague in 1928), or to the nationality last acquired; or should account 
be taken of the person’s own choice; or should preference be given as between the conflict- 
ing laws to the one most closely resembling the law of the third State itself; or should some 
other element of the case determine which nationality is to prevail? 

III. Loss of nationality through naturalisation abroad and authorisation to renounce 
nationality. 

Does the loss of nationality result directly from the naturalisation in the foreign country? 
Or, on the contrary, is it the authorisation to renounce the former nationality which causes 
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that nationality to be lost, and, if so, how and at what date? Is there an exact correspond- 
ence between the loss of the former nationality and the acquisition of the new nationality 
by naturalisation, especially as regards date? If such correspondence does not exist, is it 
desirable to establish it by an international convention? 


IV. Effect of naturalisation of parents upon the nationality of minors. 


V. Application of laws conferring the nationality of the State on persons born within its 
territory to the case of children of persons enjoying diplomatic privileges, and, in general 
of persons exercising official functions on behalf of a foreign Government, such as con- 
suls, financial agents, members of a military or commercial mission, etc. 

If these laws are applicable to such children, should the cases of double nationality which 
result be treated in accordance with the rules ordinarily applicable or in accordance with 
different rules? 

If these laws do not automatically apply to such children, are they given the opportunity 
of claiming the benefit of them? 

VI. Application of laws conferring the nationality of the State on persons born in its territory 
to the case of a child born in the territory while the parents were merely passing through. 


VII. Nationality of a child of unknown parents, of parents having no nationality, or of 
parents of unknown nationality. 


VIII. Nationality of a child to whom the parents’ nationality is not transmitted by opera- 
tion of law. 

The Committee has in mind the case of a child born abroad the law of whose parents 
makes transmission of their nationality conditional upon their birth on the national terri- 
tory, or, again, the case of an illegitimate child whose parents are of different nationalities 
and who, under the national law of the father, should possess the mother’s nationality, and, 
under the national law of the mother, should possess the father’s nationality. 

In cases of this nature, should the child be considered to possess the nationality of the 
parents, or one of them, or the nationality of the State of birth? 


IX. Is birth on board a merchant ship to be assimilated, as regards acquisition of nationality 
in virtue of birth, to birth on the territory of the State whose flag the ship flies: 

(a) When the birth occurs while the ship is on the high sea? 

(b) When it occurs while the ship is in the territorial waters of a foreign State? 

(c) When it occurs while the ship is in a foreign port? 

X. Option by a person entitled to double nationality. Conditions governing such option. 
Is there an option between the two nationalities or a power to renounce one of them and, 
if so, which? Can the system of option be made general or be extended and, if so, to 
what extent? 

XI. Loss of nationality by a woman as the result of marriage with a foreigner. 

Assuming such loss of nationality to be the rule of the woman’s national law, is it con- 
ditional on the national law of the husband conferring his nationality on the woman? 

In like manner, if during the period of married life a change occurs in the nationality 
of the husband, is loss of nationality by the woman, assuming it to be the rule of her national 
law, conditional upon the new national law of the husband giving her the husband’s new 
nationality? 

XII. Status of a woman who, after acquiring the nationality of her husband in consequence 
of or during her marriage, recovers her original nationality after dissolution of the 
marriage. 

Does the woman in such a case lose the nationality which she acquired in consequence 
of or during the marriage? It seems necessary to consider separately: (a) the case where 
the recovery of the original nationality occurs automatically by operation of law; (b) the 
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case where the recovery results from the decision of a public authority; and (c) the case 
where the recovery results from a declaration of intention by the woman herself. 


XIII. Other effects of marriage upon nationality. 
XIV. Effect of a change in the status of an illegitimate child (recognition, legitimisation) 
upon the child’s nationality. 

In what cases and to what extent is there such an effect? More particularly, if the 
illegitimate child loses the former nationality, is such loss conditional upon acquisition of 
another nationality (that of the father or of the mother, as the case may be)? 

XV. Effect of adoption upon the nationality of the adopted child. 

In what cases and to what extent is there such an effect? More particularly, if the 
adopted child loses the former nationality, is such loss conditional upon acquisition of the 
nationality of the adoptive parent? 


PART II 


The Law of Responsibility of States for Damage 
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RESPONSIBILITY OF STATES FOR DAMAGE DONE IN THEIR 
TERRITORY TO THE PERSON OR PROPERTY OF FOREIGNERS 


ARTICLE 1 

A state is responsible, as the term is used in this convention, when it has 
a duty to make reparation to another state for the injury sustained by the 
latter state as a consequence of an injury to its national. 


ARTICLE 2 


The responsibility of a state is determined by international law or treaty, 
anything in its national law, in the decisions of its national courts, or in its 
agreements with aliens, to the contrary notwithstanding. 


ARTICLE 3 

A state is not relieved of responsibility because an injury to an alien is 
attributable to one of its political subdivisions, regardless of the extent to 
which the national government, according to its constitution, has control of 
the subdivision. For the purposes of this article, a dominion, a colony, a 
dependency, a protectorate, or a community under mandate, which does not 
independently conduct its foreign relations, is to be assimilated to a political 
subdivision. 


ARTICLE 4 

A state has a duty to maintain governmental organization adequate, under 
normal conditions, for the performance of its obligations under international 
law and treaties. In the event of emergencies temporarily disarranging its 
governmental organization, a state has a duty to use the means at its dis- 
posal for the performance of these obligations. 


ARTICLE 5 


A state has a duty to afford to an alien means of redress for injuries 
which are not less adequate than the means of redress afforded to its 
nationals. 


ARTICLE 6 
A state is not ordinarily responsible (under a duty to make reparation to 
another state) until the local remedies available to the injured alien have 
been exhausted. 


ARTICLE 7 

(a) A state is responsible if an injury to an alien results from the wrongful 
act or omission of one of its higher authorities within the scope of the office 
or function of such authority, if the local remedies have been exhausted 
without adequate redress. 

(b) A state is responsible if an injury to an alien results from the wrong- 
ful act or omission of one of its subordinate officers or employees within the 
scope of his office or function, if justice is denied to the injured alien, or if, 
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without having given adequate redress to the injured alien, the state has 
failed to discipline the officer or employee. 


ARTICLE 8 


(a) A state is responsible if an injury to an alien results from its non- 
performance of a contractual obligation which it owes to the alien, if local 
remedies have been exhausted without adequate redress. 

(b) A state is not responsible if an injury to an alien results from the non- 
performance of a contractual obligation which its political subdivision owes 
to an alien, apart from responsibility because of a denial of justice. 


ARTICLE 9 


A state is responsible if an injury to an alien results from a denial of jus- 
tice. Denial of justice exists when there is a denial, unwarranted delay or 
obstruction of access to courts, gross deficiency in the administration of 
judicial or remedial process, failure to provide those guaranties which are 
generally considered indispensable to the proper administration of justice, 
or a manifestly unjust judgment. An error of a national court which does 
not produce manifest injustice is not a denial of justice. 


ARTICLE 10 


A state is responsible if an injury to an alien results from its failure to 
exercise due diligence to prevent the injury, if local remedies have been 
exhausted without adequate redress for such failure. The diligence re- 
quired may vary with the private or public character of the alien and the 
circumstances of the case. 

ARTICLE 11 

A state is responsible if an injury to an alien results from an act of an 
individual or from mob violence, if the state has failed to exercise due dili- 
gence to prevent such injury and if local remedies have been exhausted 
without adequate redress for such failure, or if there has been a denial of 
justice. 

ARTICLE 12 

A state is responsible if an injury to an alien results from an act of in- 
surgents, if the state has failed to use due diligence to prevent the injury 
and if local remedies have been exhausted without adequate redress for 
such failure. 

ARTICLE 13 

(a) In the event of an unsuccessful revolution, a state is not responsible 
when an injury to an alien results from an act of the revolutionists committed 
after their recognition as belligerents either by itself or by the state of which 
the alien is a national. 

(b) In the event of a successful revolution, the state whose government is 
established thereby is responsible under Article 7, if an injury to an alien 
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has resulted from a wrongful act or omission of the revolutionists com- 
mitted at any time after the inception of the revolution. 


ARTICLE 14 


A state is responsible if an injury to an alien results from an act, com- 
mitted within its territory, which is attributable to another state, only if it 
has failed to use due diligence to prevent such injury. 


ARTICLE 15 


(a) A state is responsible to another state which claims in behalf of one of 
its nationals only insofar as a beneficial interest in the claim has been con- 
tinuously in one of its nationals down to the time of the presentation of the 
claim. 

(b) A state is responsible to another state which claims in behalf of one 
who is not its national only if 

(1) the beneficiary has lost its nationality by operation of law, or 
(2) the interest in the claim has passed from a national to the bene- 
ficiary by operation of law. 


ARTICLE 16 


(a) A state is not responsible if the person injured or the person on be- 
half of whom the claim is made was or is its own national. 


(b) A state is not relieved of responsibility if injury is sustained by a for- 
eign corporation, or if a claim is made on behalf of a foreign corporation, 
because one or more of the shareholders of such corporation possessed or 
possesses its nationality. 

(c) A state is not relieved of responsibility as a consequence of any pro- 
vision in its own law that an alien should be considered its national for a 
particular purpose. 


ARTICLE 17 


A state is not relieved of responsibility as a consequence of any provision 
in its own law or in an agreement with an alien which attempts to exclude 
responsibility by making the decisions of its own courts final; nor is it re- 
lieved of responsibility by any waiver by the alien of the protection of the 
state of which he is a national. 


ARTICLE 18 


Any dispute between states parties to this convention, with respect to the 
interpretation or application of the provisions of this convention, which is not 
settled by negotiation and which is not referred to arbitration under a gen- 
eral or special arbitration treaty, shall be referred to the Permanent Court of 
International Justice, and may be brought before the Permanent Court of 
International Justice by either party to the dispute. 
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RESPONSABILITE DES ETATS 


Traduction Francaise! 


ARTICLE 1 


Un Etat est responsable, au sens du terme employé dans la présente con- 
vention, lorsqu’il doit réparation 4 un autre Etat pour un dommage subi par 
celui-ci par suite du préjudice causé 4 un de ses ressortissants. 


ARTICLE 2 


Le droit international et les traités déterminent la responsabilité d’un 
Etat, nonobstant toute disposition contraire de son droit national, des dé- 
cisions de ses tribunaux nationaux ou de ses conventions avec des étrangers. 


ARTICLE 3 


La responsabilité d’un Etat n’est pas dégagée du fait que le dommage 
causé 4 un étranger est imputable 4 une de ses subdivisions politiques, quel 
que soit d’ailleurs le contréle que le gouvernement national ait le droit 
d’exercer sur la subdivision d’aprés sa Constitution. 

Aux fins du présent article, il y a lieu d’assimiler 4 une subdivision politique 
d’un Etat, un dominion, une colonie, une dépendance, un protectorat ou une 
collectivité sous mandat, qui n’a pas la libre direction de ses relations inter- 
nationales. 

ARTICLE 4 

Un Etat est tenu de maintenir des organes de gouvernement propres 4 
assurer, en période normale, |’exécution des obligations découlant du droit 
international et des traités. En cas de circonstances extraordinaires, en- 
trainant une désorganisation administrative temporaire, un Etat est tenu 
de mettre en oeuvre tous les moyens dont il dispose pour l’exécution des 
obligations visées au présent article. 


ARTICLE 5 


Un Etat est tenu d’assurer 4 un étranger lésé des voies de recours aussi 
efficaces que celles assurées 4 un ressortissant. 


ARTICLE 6 


Généralement, un Etat n’est pas responsable (alors qu’il doit réparation 
& un autre Etat) tant que les voies de recours locales ouvertes 4 |’étranger 
lésé n’ont pas été épuisées. 
ARTICLE 7 
(a) Un Etat est responsable du dommage causé 4 un étranger par la faute 
ou la négligence d’un de ses hauts fonctionnaires, dans l’exercice de ses fonc- 
tions, si les voies de recours locales ont été épuisées sans réparation suffisante. 


' Traduit par John B. Whitton, Princeton University, et R. G. B. Schuman, Harvard 
University. 
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(b) Un Etat est responsable du dommage causé 4 un étranger par la faute 
ou la négligence d’un de ses fonctionnaires ou employés subalternes dans 
l’exercice de ses fonctions, en cas de déni de justice, ainsi qu’il est défini a 
l’article 9 ci-aprés, ou en cas de défaut de sanction disciplinaire 4 |’encontre 
du-dit fonctionnaire ou employé, 4 moins que I|’étranger lésé n’ait regu 
réparation suffisante. 


ARTICLE 8 


(a) Un Etat est responsable du dommage causé 4 un étranger par suite de 
’inexécution de son obligation contractuelle envers le-dit étranger, alors que 
les voies de recours locales ont été épuisées sans réparation suffisante. 

(b) Sauf le cas de déni de justice, ainsi qu’il est défini a l’article 9 ci-aprés, 
un Etat n’est pas responsable du dommage causé 4 un étranger, par suite de 
l’inexécution de l’obligation contractuelle d’une de ses subdivisions politiques 
envers le-dit étranger. 


ARTICLE 9 


Un Etat est responsable du dommage causé 4 un étranger par suite d’un 
déni de justice. Il y a déni de justice quand il y a refus, délai injustifié ou 
obstruction d’accés aux tribunaux, insuffisance flagrante dans |’administra- 
tion de la justice, manque 4 assurer les garanties généralement reconnues 
comme indispensables 4 la bonne administration de la justice, ou jugement 
manifestement contraire 4 l’équité. Une erreur commise par un tribunal 


national, et qui ne cause pas d’injustice manifeste, n’est pas un déni de justice. 


ARTICLE 10 


Un Etat est responsable du dommage causé 4 un étranger par suite du 
manque de diligence requise afin de prévenir le dommage, si les voies de re- 
cours locales ont été épuisées sans réparation suffisante pour ce manque de 
diligence. 

La diligence requise dépend de la qualité privée ou publique de la personne 
de |’étranger et des circonstances d’espéce. 


ARTICLE 11 


Un Etat est responsable du dommage causé 4 un étranger par le fait d’un 
individu ou d’une foule si le-dit Etat n’a pas fait preuve de la diligence re- 
quise en vue de prévenir le dommage, et que les voies de recours locales ont 
été épuisées sans réparation suffisante pour ce manque de diligence, ous’il y a 
eu déni de justice. 


ARTICLE 12 


Un Etat est responsable du dommage causé 4 un étranger par le fait 
d’insurgés, lorsque le-dit Etat n’a pas fait preuve de la diligence requise en 
vue de prévenir le dommage, et que les voies de recours locales ont été 
épuisées sans réparation suffisante pour ce manque de diligence. 
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ARTICLE 13 

(a) En cas de révolution avortée, un Etat n’est pas responsable du dom- 
mage causé 4 un étranger par un fait des insurgés commis aprés leur recon- 
naissance comme “‘belligérants” soit par cet Etat méme, soit par |’Etat dont 
l’étranger lésé est ressortissant. 

(b) En cas de révolution victorieuse, l’Etat qui en est issu, est responsable, 
conforménent 4 l’article 7, du dommage causé a un étranger par toute faute 
des révolutionnaires commise 4 un moment quelconque depuis l’origine de 
la révolution. 


ARTICLE 14 
Quand le fait commis sur son territoire et qui cause un dommage 4 un 
étranger est imputable 4 un autre Etat, l’Etat n’est responsable que s’il n’a 
pas fait preuve de la diligence requise en vue de prévenir le dommage. 


ARTICLE 15 
(a) Un Etat n’est responsable 4 l’égard d’un autre Etat, qui présente une 
réclamation pour le compte d’un de ses ressortissants, que s’il y a eu intérét 
constant d’un de ses ressortissants 4 la-dite réclamation sans solution de 
continuité jusqu’au jour de sa présentation. 
(b) Un Etat n’est responsable a |’égard d’un autre Etat, qui présente une 
réclamation pour le compte d’un non-ressortissant que si: (1) l’intéressé a 


perdu sa nationalité en vertu de la loi; (2) si l’intérét 4 la réclamation est 
passé d’un ressortissant 4 l’intéressé également en vertu de la loi. 


ARTICLE 16 


(a) Un Etat n’encourt aucune responsabilité, si la personne lésée ou celle 
pour le compte de qui la réclamation est présentée, était ou est un de ses 
ressortissants. 

(b) La responsabilité d’un Etat n’est pas dégagée, quand le dommage a 
été subi par une société étrangére, ou qu’une réclamation est présentée pour 
le compte d’une société étrangére, du fait qu’un ou plusieurs des actionnaires 
de cette société possédait ou posséde sa nationalité. 

(c) La responsabilité d’un Etat ne peut étre dégagée par une disposition 
quelconque de sa propre législation tendant 4 considérer, pour certaines fins, 
un étranger comme un ressortissant. 


ARTICLE 17 


La responsabilité d’un Etat n’est pas dégagée par suite d’une disposition 
quelconque de sa propre législation ou d’une convention avec un étranger, 
tendant 4 exclure toute responsabilité, en rendant sans recours les décisions 
de ses tribunaux. 

La responsabilité d’un Etat n’est pas davantage dégagée par la renoncia- 
tion d’un étranger 4 la protection de |’Etat dont il est ressortissant. 
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ARTICLE 18 


Tout différend entre Etats, parties 4 la présente convention, concernant 
l’interprétation ou l’application de ses dispositions, qui n’est pas réglé par 
voie diplomatique ou qui n’est pas soumis 4 l’arbitrage en vertu d’un traité 
d’arbitrage général ou spécial, sera déféré 4 la Cour Permanente de Justice 
Internationale, et la Cour pourra en étre saisie par une seule des parties. 


RESPONSIBILITY OF STATES FOR DAMAGE DONE IN THEIR 
TERRITORY TO THE PERSON OR PROPERTY OF FOREIGNERS 


Introductory Comment 


This draft has been framed with a desire to depart as little as possible from 
the existing rules of international law. In some cases it has been recognized 
that existing practice, while to some extent uniform, has not been accepted 
as law by all states. In such cases modifications of the prevailing rules have 
been proposed in order to reconcile, if possible, differences between opposing 
points of view. The resolution of the Assembly of the League of Nations of 
September 27, 1927, has called attention to the desirability of bringing the 
law into conformity with modern demands, and while the prevailing rules 
have mainly been retained as adequately satisfying this requirement, certain 
changes have been proposed which would seem best to meet the needs of the 
present time. 

The underlying idea of the draft, therefore, is to combine a restatement of 
the existing law with proposals for moderate changes which seem necessary 
to secure the acceptance of the convention by all countries. Indications are 
included in the comment wherever the proposed statement departs from the 
existing law or practice. 

No attempt has been made in this draft to deal with the responsibility of a 
state for injuries to other states as a consequence of injuries to their nationals 


inflicted by military forces in time of war. 


ARTICLE 1 


A state is responsible, as the term is used in this convention, when it has a 
duty to make reparation to another state for the injury sustained by the 
latter state as a consequence of an injury to its national. 


COMMENT 


The term ‘‘responsibility”’ is used in this convention in the sense of an 
international responsibility, or a state’s duty to respond in damages or make 
other form of reparation to another state, through diplomatic channels or by 
the decision of an international judicial (arbitral) tribunal. 

The term “‘responsibility’’ may also be used in a broader connection than 
that embraced in this convention. Thus, a state may be responsible to an- 
other state for an injury inflicted on the other state which has no connection 
with aninjury toanalien. The sense of the term “responsibility” as used in 
this draft must be distinguished from other senses in which the term may be 
employed. It must, for example, be distinguished from the state’s duty to 
pay or its suability in its own courts, its municipal responsibility. Munici- 
pal responsibility and international responsibility are two fundamentally 
different conceptions. A state may by its local law assume a duty to respond 
in damages to an injured alien, thus placing itself under municipal respon- 
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sibility. The term “responsibility” as used in this convention must also be 
distinguished from the connotation of “moral responsibility,’”’ or fault or 
guilt. In another sense, the term ‘‘responsibility’’ may be used to describe 
the duties of a state in general either before or after an alien has been injured. 
In this convention, the term “responsibility”’ is used to indicate the secon- 
dary duty of a state to make reparation for the failure to perform some 
primary duty. When a primary duty of a state is posited as in Articles 4 
and 5, the word “‘duty” is employed. When a primary duty is violated in 
such a way that a secondary duty arises to make reparation, the term “‘re- 
sponsibility”’ isemployed. As this convention deals only with international 
responsibility, the duty to make reparation from state to state, the conven- 
tion (Articles 6, 7, 8, 11, 12) posits the necessary conditions of such duty to 
make reparation from state to state. In this convention, the term will be 
used only as defined in Article 1. 

The word “injury” in Article 1 is used in two different connections. The 
injury for which a state is responsible is always an injury to another state. 
Such injury to the state arises out of what was originally loss or damage in- 
flicted upon its national. International claims asserting the responsibility of 
a state are often dealt with as if the injured alien were the claimant and as if 
the state were to be held responsible to the alien himself. (See Administra- 
tive Decision No. 5, Mixed Claims Commission, United States and Germany. 
Opinions of the Commission, pp. 145, 190.) For example, state A makes a 
claim against state B for reparation due to A because of an injury to A’s na- 
tional X. Theinjury to state A must be distinguished from the injury to the 
national X. If B pays money damages to A, A has full control over the 
funds received. The reparation is for the injury to state A. This conclu- 
sion is not militated against by the fact that under ordinary circumstances A 
would account to its national X for the money received; nor is the conclusion 
impaired by the fact that with the consent of the claiming state A, B may 
discharge its liability to A by a direct settlement with A’s national X. 

The Permanent Court of International Justice, in its Judgment No. 13 in 
Germany v. Poland, decided Sept. 13, 1928 (Publications of the Court, 
Series A, No. 17, p. 27), expressed this legal relation as follows: 

“Tt is a principle of international law that the reparation of a wrong 
may consist in an indemnity corresponding to the damage which the 
nationals of the injured State have suffered as a result of the act which is 
contrary to international law. This is even the most usual form of repara- 
tion; it is the form selected by Germany in this case and the admissibility 
of it has not been disputed. The reparation due by one State to another 
does not however change its character by reason of the fact that it takes 
the form of an indemnity for the calculation of which the damage suffered 
by a private person is taken as the measure. The rules of law governing 
the reparation are the rules of international law in force between the two 
States concerned, and not the law governing relations between the State 


which has committed a wrongful act and the individual who has suffered 
damage. Rights or interests of an individual the violation of which rights 
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causes damage are always in a different plane to rights belonging to a 
State, which rights may also be infringed by the same act. The damage 
suffered by an individual is never therefore identical in kind with that 
which will be suffered by a State; it can only afford a convenient scale for 
the calculation of the reparation due to the State.” 


Not every physical assault upon or injury to an alien involves an injury 
to the state of which he is a national, in the sense in which the term is used 
here. It is only when some wrongful act or omission which is unredressed 
municipally can be charged to the state itself, that a question of international 
responsibility arises. Nor is the private alien the embodiment of his state, 
so that every assault upon him constitutes an assault upon his state. The 
term “injury”’ as first used in Article 1 signifies the injury sustained by the 
state itself; in its second use it signifies the loss or damage which may have 
been sustained by the state’s national personally. The extent of the repara- 
tion for the injury to a state may be and often is measured by the amount of 
loss sustained by the state’s national. 

This convention is framed as a statement of the rules of the substantive 
law of responsibility of states, as these rules have been worked out by the 
decisions of arbitral tribunals and by international practice. ‘‘Duty to 
make reparation to another state,’’ and the conditions thereof, are pred- 
icated upon the assumption that an international tribunal or international 
practice has in the past determined, or would in the future determine, that 
there is such a duty. The word ‘‘duty” embodies, therefore, a legal duty, 
giving to the claimant state a correlative right to demand and receive repara- 
tion. The convention does not undertake to propose rules for the enforce- 
ment of responsibility. The convention embodies the rules upon which both 
the duty to pay and the right to demand payment may be predicated. 

It is also necessary to bear in mind the distinction between a formal claim 
for international reparation and the use of good offices in behalf of a national. 
Good offices are informal requests or representations not founded upon or 
limited by considerations of legal right or liability. Such informal action 
may be taken in regard to legislation, executive functions or judicial matters 
by way of asking or giving information. States often exercise good offices to 
secure an adjustment of a grievance, alleged or actual, where they would not 
be prepared to present a formal claim for reparation. 

The duty is a duty to “make reparation” foraninjury. The term repara- 
tion is preferred to the more limited term “compensation,” for reparation 
may consist of restitution in kind, specific performance, apology, punishment 
of the guilty, or pecuniary compensation, or some combination of these. 


ARTICLE 2 


The responsibility of a state is determined by international law or treaty, 
anything in its national law, in the decisions of its national courts, or in its 
agreements with aliens, to the contrary notwithstanding. 


ARTICLE 2 


COMMENT 


This article proceeds on the recognized principle that international law or 
treaty is superior to a contrary rule of municipallaw. Responsibility, as the 
term is used in this convention, is thus necessarily determined by interna- 
tional law or by treaty. 

The ‘‘national law” of a state which is referred to in the text includes all 
parts of the state law, not only constitution and legislation, but also ad- 
ministrative decrees and ordinances and judicial applications of the law. 
Thus no form of expression of national law can serve to relieve the state of 
the obligations which it may incur under international law. 

The article presupposes that international law is binding upon states and 
necessarily therefore must prevail over any contrary rule of municipal law, 
regardless of local constitutional arrangements which may compel or enable 
municipal courts to apply a municipal statute in spite of its departure from or 
violation of international law. It assumes that states are bound by interna- 
tional law because they are members of the family of nations. The implica- 
tion of consent, which is often asserted, merely indicates that express con- 
sent to a generally accepted rule of customary or established law need not be 
proved. Only new legislation or treaty, which may therefore not be general 
international law, requires express consent. A professed necessity for prov- 
ing express consent of a particular state to a particular rule of customary or 
established law would materially weaken international law as a legal system. 
There is an opposing view based on a supposed requirement of express con- 
sent as a condition of the binding force of international law, thus laying a 
foundation for the view occasionally advanced that any nation may assign 
its own definition to the term “denial of justice,” and need not accept the 
generally approved interpretation of international law. 

When a national court undertakes to apply international law there is little 
doubt that foreign governments need not acquiesce in the judgment of such a 
court when it misapplies or violates the principles of international law. 
This rule has often been illustrated by the institution of international claims 
against the decisions of prize courts, which have either been diplomatically 
settled or submitted to arbitration. 


Wheaton, International Law (8th ed. by Dana), secs. 392-397; 3 Whar- 
ton, Digest, sec. 329a; 2 Oppenheim, International Law, sec. 557; The 
Betsey, Furlong (U.S.) v. Great Britain, Nov. 19, 1794, Moore’s Arb. 3160- 
3209, especially Pinckney’s opinion at p. 3180. The British-American 
Commission under treaty of May 8, 1871, passed upon numerous prize 
decisions of the United States Supreme Court, and overruled several of 
them by awarding indemnities to the claimants; e.g., The Hiawatha, 2 
Black, 635, Moore’s Arb. 3902; The Circassian (1864) 2 Wall. 135, Moore’s 
Arb. 3911; The Springbok (1866) 5 Wall. 1, Moore’s Arb. 3928; The Sir 
William Peel (1866) 5 Wall. 517, Moore’s Arb. 3935; The Volant (1866) 5 
Wall. 179, Moore’s Arb. 3950; The Science (1866) 5 Wall. 178, Moore’s 
Arb. 3950. See also The Orient (U. S.) v. Mexico, Apr. 11, 1839, Moore’s 
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Arb. 3229; Feliz (U. S.) v. Mexico, Mar. 3, 1849, zbid. 2800-2815; Henry 
Wheaton in 20 Brit. and Foreign St. Pap. 871-872; Danish Indemnity, 
Moore’s Arb. 4550 and 4556-4557. See also Lapradelle and Politis, 
Recueil, I, 96-98 and 499. 


While the decisions of prize courts acting in rem bind the parties, so far as 
concerns the particular litigation, they may be contested by the government 
of the party which feels aggrieved. (3 Wharton, Digest, 193.) The interna- 
tional prize court planned by the Second Hague Conference was intended to 
hear appeals from national prize courts, and was intended to take out of the 
channels of diplomacy the complaints which are so frequently directed 
against the decisions of these courts. 

In theory, the decision of the highest municipal court is not reversed by the 
international tribunal, but the whole question of the international responsi- 
bility of the state is submitted. This limitation upon the proposed jurisdic- 
tion of the International Prize Court was contained in an additional agree- 
ment of September 19, 1910, between the United States and Great Britain 
and other Powers. (See Hyde, International Law II, 25-26.) 

States occasionally attempt by agreement with aliens to relieve themselves 
of international responsibility. Such efforts are the subject of an independ- 
ent article in this draft. (See Article 17.) 

The conclusions of a sub-committee of the League of Nations Committee of 
Experts for the Progressive Codification of International Law (Guerrero, 
Reporter), paragraph 1, (Appendix No. 1), and the Project of the Institute 
of International Law, Article I (Appendix, No. 3) accept substantially the 
principle stated in Article 2. 

The United States has opposed the attempt of various countries to deter- 
mine finally the scope of their international duty. As was said by Secretary 
of State Bayard, in 1887: 

“Tf a government could set up its own municipal law as the final test of 
its international rights and obligations, then the rules of international law 
would be but the shadow of a name, and would afford no protection either 
to states or to individuals. It has been constantly maintained and also 
admitted by the Government of the United States that a Government 
can not appeal to its municipal regulations as an answer to demands for 
the fulfillment of international duties.”’ 

Secretary Bayard, to Mr. Connery, Nov. 1, 1887, For. Rel., 1887, pp. 
751, 753. See also C. C. Hyde in Proceedings of the Amer. Soc. of Int. 
Law, 1911, p. 36. 


Arbitral tribunals and the U. S. Department of State have rejected the plea 
of res adjudicata advanced by states in support of the finality of the judg- 
ments of their courts. Thus in 1887 Secretary of State Bayard declared: 
“This Department has contested and denied the doctrine that a gov- 
ernment may set up the judgment of one of its own courts as a bar to an 


international claim, when such judgment is shown to have been unjust or 
in violation of the principles of international law.” 
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Mr. Bayard to the President, Feb. 26, 1887, Moore’s Dig. VI, 667. 
See also Mr. Bayard to Mr. Hall, Nov. 29, 1886, For. Rel. 1887, p. 81, 
Moore’s Dig. VI, 268. See also ibid. 691. See also Howland (U. S.) 
v. Mexico, Apr. 11, 1839, Moore’s Arb. 3227; Mather and Glover (U. S.) 
v. Mexico, July 4, 1868, ibid. 3231. 


ARTICLE 3 


A state is not relieved of responsibility because an injury to an alien is 
attributable to one of its political subdivisions, regardless of the extent to 
which the national government, according to its constitution, has control of 
the subdivision. For the purposes of this article, a dominion, a colony, a 
dependency, a protectorate, or a community under mandate, which does 
not independently conduct its foreign relations, is to be assimilated to a 
political subdivision. 

COMMENT 


This article proceeds on the acknowledged theory that each member of the 
family of nations is a unit and must therefore assume responsibility toward 
other states for acts in violation of international law attributable to political 
subdivisions of a state, such, for example, as the constituent members of a 
federation, or to political subdivisions, such as provinces, departments, 
counties, communes, districts or cities. 

Certain states confer by their constitutions a considerable measure of self- 
government upon dominions, colonies, and dependencies. On the other 
hand, certain states have been granted or have assumed the control of the 
foreign affairs of protectorates or communities under mandate. In all of 
these cases, to the extent that the dependent government or community does 
not independently conduct its foreign relations, the protecting or controlling 
state must assume responsibility for violations of international law with 
respect to aliens committed by the dependent government or community. 

The rule proposed is supported by the project of the Institute of Interna- 
tional Law (Article 9) and by that of Professor Strupp (Article 5), and it 
would seem to be an established rule of international law. See Oppenheim, 
International Law, 2d ed., Vol. I, p. 210; Phillimore, International Law, 3rd 
ed. I, 194; Triepel, Vélkerrecht und Landesrecht, 359 et seq.; Anzilotti, in 
13 R. G. D. I. P. (1906), 301; Westlake, International Law, I, chap. 3; 
Tchernoff, Protection des nationaux, 188-193; Donot, De la responsibilité de 
l’Etat federal a raison des actes des états particuliers. Paris, 1912, pp. 100 
et seq. Decision of the Permanent Court of International Justice in the 
Mavrommatis case, under Article 11 of the British mandate for Palestine, 
Publications of the Court, series A, No. 2. 

Article 3 applies only to responsibility for delicts. When contracts are 
concluded by aliens with political subdivisions of a state, the central govern- 
ment is not responsible to the alien’s state if the contract should not be per- 
formed by the subdivision, provided there is no denial of justice as defined in 
Article 9. (See Article 8.) 


RESPONSIBILITY OF STATES 


ARTICLE 4 


A state has a duty to maintain governmental organization adequate, under 
normal conditions, for the performance of its obligations under international 
law and treaties. In the event of emergencies temporarily disarranging its 
governmental organization, a state has a duty to use the means at its disposal 
for the performance of these obligations. 


COMMENT 

This article is a statement of the general duty of every state to maintain a 
minimum amount of governmental organization. It is a primary duty, 
upon a violation of which a secondary duty to make reparation may arise. 
The performance of this primary duty is a matter of importance to other 
states because of the increased likelihood of injury they may sustain as a 
consequence of injuries to their nationals. The article seems, therefore, a 
necessary and underlying part of a statement of the law of responsibility of 
states. The failure to perform the duty, under normal conditions, may make 
it impossible for a state to avoid responsibility in certain cases where re- 
sponsibility otherwise would not have existed. It is to be recognized, how- 
ever, that in every state temporary abnormal conditions may result in the 
dislocation of the governmental organization, and such possibility is to be 
taken into account in determining whether responsibility exists in a given 
case. Even in abnormal times, however, a state has a duty to use the means 
at its disposal for the protection of aliens, and a failure to perform this duty 
may result in its becoming responsible to another state injured in con- 
sequence thereof. The term “means at its disposal” is employed because it 
is desired to emphasize the instrumentalities of government that may be 
available for use. The term is thus different from the term “due diligence” 
used in Article 10, which has reference to the efficiency and diligence with 
which the instrumentalities of government are employed. 

The article proposed is reflected in Article 1 of the Rio de Janeiro Project 
No. 15. (See Appendix No. 5.) The present practice often tends to 
penalize a state for its weakness by requiring practically a guarantee of the 
continuity of normal governmental machinery. Such continuity is not al- 
ways possible, as in the case of civil wars and local insurrections. It would 
seem that a state should not be held to duties which it cannot perform, pro- 
vided the disability is temporary only and due to exceptional causes or cir- 
cumstances. The proposed article would still hold the state under a duty to 
possess machinery adequate to the performance of its international duty of 
protection in normal times. 


The Alabama Award (U. 8.) v. Great Britain (1872), Moore’s Arb., 656, 
reads: ‘‘And whereas the government of Her Britannic Majesty cannot 
justify itself for a failure of due diligence on the plea of insufficiency of the 
legal means of action which it possessed.’’ See also award in the case of 
the Montijo (U. 8.) v. Colombia, Aug. 17, 1874, Moore’s Arb., 1421, 


146 


ARTICLE 5 147 


1444: “It is true that he had not the means of doing so, there being at 
hand no naval or military force of Colombia sufficient for such a purpose; 
but this absence of power does not remove the obligation.”’ See also 
Eagleton, Responsibility of States (1928) 15-16 and authorities cited on 
p. 16, note 32. 


ARTICLE 5 


A state has a duty to afford to an alien means of redress for injuries which 
are not less adequate than the means of redress afforded to its nationals. 


COMMENT 


It is, of course, an admitted principle that an alien must comply with the 
local law. Apart from special treaty to the contrary, an alien establishing 
himself abroad must accept for his protection the institutions which the in- 
habitants of the state find suitable to themselves, and is subject to the local 
courts and authorities. 

The alien should not only have the same protection as the national and be 
able to enjoy those rights which the local law may grant him, but he should 
have at least as effective means of redress for injuries as nationals have. The 
local law does not, of course, have to be uniform as to nationals and aliens. 
For example, it is quite possible for aliens to be denied the privilege of owning 
real estate; but if the alien is not protected in the enjoyment of those rights 
which the local law does grant him, an independent basis for an international 
claim is established, provided local remedies have been exhausted. The ob- 
ject of Article 5 is to indicate the minimum measure of the state’s obligation. 
Under no circumstances is the redress given to aliens to be substantially less 
than that which is accorded to nationals. For example, if nationals may sue 
wrongdoing officers or even the state in its own courts, aliens should have the 
same privilege. Slight variations in form would not militate against the 
rule. For example, aliens may be required to give security for costs; and in 
some states, as in the United States, claims against the government may be 
conditioned upon evidence of reciprocity on the part of the claimant’s state 
in permitting aliens to sue that state. Aliens may also occasionally sue in 
different courts. For example, in the United States they may sue in the 
federal courts. But in substance, the redress and means of redress avail- 
able must not be less adequate than that which nationals possess. 

The protection secured by the local law is, however, the minimum of the 
state’s duty of protection. The redress afforded to nationals may be so 
inadequate that it will not satisfy the state’s international obligation. In 
that event, the state may be under a duty to give to aliens a greater degree of 
redress than to nationals. Under normal conditions, if the alien receives 
equal treatment with the national, there would be no basis for international 
responsibility of the state. 


Westlake, Chapters on International Law, 103; Pradier-Fodéré, Traité 
de Droit International, III, Sec. 1365; 7 Op. Atty. Gen. 229, 235 (Cushing). 


3 


148 RESPONSIBILITY OF STATES 


Discriminations against the alien, such as graver punishment than that 
inflicted upon nationals, prejudicial irregularity in judicial proceedings, are 
dealt with under the head of Denial of Justice (Art. 9). 

The article embodies in general the substance of Rules IV and VIII of the 
Institute of International Law, Article 1 of the Rio de Janeiro Project No. 16 
and Articles 1, 2, and 4 on the status of aliens of the Havana Convention, 
1928. Certain nations which have had claims brought against them most 
freely have insisted upon the conclusiveness of the doctrine of the equality of 
national and alien. As already observed, the general principle is admitted; 
but it is subject to qualifications which some states have either not admitted 
or been reluctant to admit. Certain states do admit that it is subject to the 
qualification of the establishment of a denial of justice, which they then 
undertake, however, to define in extremely narrow terms. Denial of justice 
will be dealt with more fully in Article 9. 

The subjection of the alien to the local law and remedies is necessarily 
based upon the assumption that the local law and remedies measure up to 
the standard required by international law. 


See Lord Palmerston, in Don Pacifico’s case, 39 British and Foreign 
State Papers, 332 et seg. and Moore’s Dig. VI, 681. 


The charge against a country that its local law or remedies do not meet 
this standard is not a light one to make; and it would ordinarily be reserved 
for the most exceptional cases. The mere fact, for example, that a state 


adopts a system of land tenures different from that prevailing in the majority 
of countries, or that its system of property differs from that usual in the 
majority of countries, provided the system is uniformly applied to nationals 
and aliens alike, would not alone sustain the charge. International law 
should not be deemed to prohibit social experiments if undertaken in good 
faith, and not for the purpose of spoliation. 

The International Conferences of American States in 1889 and 1901 passed 
a formal resolution, which subsequently found its way into constitutions and 
statutes of some of the Latin-American States, to the effect that foreigners 
had “the same civil rights as the citizens of the nation’ and that ‘the 
American nations have not, nor do they recognize in favor of foreigners, any 
other obligations and responsibilities than those which by their laws they 
have toward their own citizens.” 


See article by Alvarez, Latin-America and International Law, 3 A. J. I. L. 
(1909), pp. 269, 329, 333. 


The delegate of the United States to the first Conference of American 
States, 1889, Mr. Trescott, declined to subscribe to this resolution on the 
ground that it gave the alien ‘‘no right in protection of his interests other 
than such as the Government may have provided in the way of judicial trial 
or executive appeal to its own citizens and this principle once admitted, of 
course there follows the absolute exclusion of diplomatic reclamation.” 
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Report of Mr. Trescott. in Sen. Ex. Doc. 224, 51st Cong., Ist sess., 
28-29. 


The United States has usually denied that an alien who acquires a resi- 

dence in a country does so at his peril and assumes the risk of ill-treatment or 
injury identically with citizens. 

Mr. Bayard, Secretary of State, to Mr. Buck, Minister to Peru, Aug. 

24, 1886, Moore’s Dig. VI, 252, in case of United States citizen Young, 


killed in Peru, in 1884, by a Peruvian soldier. See also Eagleton, Re- 
sponsibility of States in International Law, p. 83, note 25. 
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It has been argued that one reason why the alien is not bound to submit to 
unjust and unredressed treatment equally with nationals is because the latter 
is presumed to have a political remedy, whereas the alien’s inability to exer- 
cise political rights deprives him of one of the principal safeguards of the 
citizen. In place thereof, the alien may initiate an international claim. 


See brief of J. B. Moore in Constancia Sugar Refg. Co. v. United States, 
No. 196, before Spanish Treaty Claims Commission. See also Pinheiro- 
Ferreira in Pradier-Fodéré, I, sec. 405. 


Thus, a state is not obliged to accept for its nationals the treatment ac- 
corded to citizens if that treatment can be shown to be in violation of the 
ordinary principles of civilized justice, notwithstanding the fact that the 
citizen may have no immediate remedy against the injustice. The alien, in 
the case assumed, would not have had the protection required by interna- 
tional law. 


ARTICLE 6 


A state is not ordinarily responsible (under a duty to make reparation to 
another state) until the local remedies available to the injured alien have 
been exhausted. 


COMMENT 


When a state is entitled to reparation from another state it is because the 
claimant state has suffered an injury to itself. The loss or damage sustained 
by the claimant state’s national is not directly the reason for the defendant 
state’s responsibility and responsibility will not always arise where an alien 
sustains loss or damage. The state in which he is injured may offer to the 
alien himself adequate means of redress for the damage which he suffers. In 
this case no injury will be suffered by the alien state and no duty to make 
reparation from state to state (international responsibility) will arise. The 
question must always be answered, therefore, whether the claimant state has 
been injured and ordinarily, though not necessarily always, it is a condition 
precedent to establishing such injury that it should be shown that the na- 
tional of the claimant state has exhausted the local remedies which were 
made available to him by the law of the state from which he is alleged to have 
suffered injury. Article 5 posits the duty of a state to make available to the 
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alien the municipal remedies given by its local law and a measure of redress 
not substantially less than that which it affords to its own nationals. Where 
this duty is complied with, usually there is no reparation due to the state of 
which the alien is a national, for there is no wrong by the state which requires 
reparation. If, in the course of the prosecution of local remedies, there is a 
denial of justice, as that term is defined in Article 9, the local remedies are 
clearly inadequate, and the state of which the alien is a national has suffered 
injury for which the other state becomes responsible. 

It does not follow that where local remedies have been exhausted there will 
be no injury to the state of which the injured alien is a national. These 
remedies may prove defective and if so responsibility may exist. This may 
be true even though there has been no denial of justice in the sense in which 
that term is used in Article 9, for example, where the state has failed to ex- 
ercise due diligence to prevent an injury or where the highest authorities 
of the state have committed the wrong. The rule requiring resort to and 
exhaustion of local remedies implies that the remedies are available and nor- 
mally effective. Yet it must not be assumed that the state undertakes any 
guaranty to pay judgments against all public officers or employees (see Ar- 
ticle 7) or against individuals. Nor is there any responsibility for a failure 
of a jury to convict or to find for the plaintiff, where there is no denial of 
justice. 

The word ‘‘ordinarily”’ is included in this Article because there may be 
exceptional cases in which the exhaustion of local remedies by the injured 
alien will not be a condition precedent to establishing injury to the state of 
which the alien is a national. 

It will be recalled that there is a fundamental distinction between munici- 
pal law and international law. A state may by its municipal law assume 
liability for the acts of all or some of its officers. Its international duty in 
this respect is to make available to the alien substantially the same means 
of local redress as the national possesses, or to make available to the 
alien the municipal remedies given by its local law (see Article 5). This isa 
primary duty. Failure in this duty would involve an international responsi- 
bility and open to the state of the alien the privilege of making a claim for 
reparation. 

But the international responsibility of the state is then, as observed, con- 
ditioned ordinarily upon the alien’s exhausting his local remedies. In order 
to obtain redress, both nationals and aliens must resort to the local remedies. 
The alien cannot claim any exemption from this condition ordinarily, 
assuming that there are local remedies available. But if in the pursuit of 
these local remedies the alien suffers a denial of justice in the sense mentioned 
in Article 9, the right accrues to his state to advance an international claim. 
In other words, from the time the denial of justice is established, the state 
becomes responsible for its own delinquency. An international responsi- 
bility or duty to make reparation now exists which did not exist before. The 
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reason is that the state has shown itself unable or unwilling to apply to the 
alien a local remedy which would presumably have given him local redress 
without creating any international issue, and the state is by reason of its 
delinquency responsible on its own account to the alien’s state. Until the 
local remedy has been tried, there is no opportunity to form even a prelim- 
inary judgment whether there is a basis for international responsibility. 

Here it may be remarked that the only reason for redefining in Article 6 the 
term “responsible,’’ that is, “‘a duty to make reparation to another State,”’ 
was to avoid the inference that when an alien is injured the State is free from 
any duties. The State is, of course, under a duty to see that justice is done 
(Articles 4 and 5), but this duty is not described by the word “responsible.”’ 
It is only when that duty is violated that there can arise any question of 
the State’s ‘‘responsibility,’’ as the term is used in this connection. 

Nor does the fact that the State’s international responsibility can ordina- 
rily arise only after the exhaustion of local remedies in any way affect the 
measure of damages or the time from which the injury to be repaired may be 
measured. The injury having occurred, the measure of damages for the 
State’s delinquency, whatever that may be, may be determined by the extent 
of the original injury to the individual or by any other suitable criterion. 
This convention does not deal with the measure of damages. But to meas- 
ure the damages, a tribunal may, of course, revert to the time of the original 
loss sustained by the national, although the State’s international responsi- 
bility or duty to make reparation to the national’s State may not have arisen 
until a later period. 

The resort to local remedies, then, is a necessary condition, both of the 
duty to respond internationally (international responsibility) and of the cor- 
relative right of the ‘‘injured state’ to demand reparation on behalf of its 
national. If the mere allegation of legal injury by acts of an officer were to 
create a right to claim reparation or international responsibility, the juris- 
diction of the government against which the claim is made would immedi- 
ately become limited or conditional. This would involve us in the extraor- 
dinary position of admitting that an “international obligation” has been 
violated though the local inquiry may show that there has been no legal in- 
jury. International responsibility, therefore, the duty to respond from 
state to state in damages or other form of reparation, is a correlative of the 
right formally to institute an international claim for reparation against 
the local sovereign. The correlative duty and right constitute, so to speak, 
obverse sides of the same coin. The subject can be dealt with either in terms 
of a right to reparation or in terms of international responsibility. They 
involve identical conceptions, except that the one, international claim for 
reparation, looks to the claimant state, the other, international responsi- 
bility, to the state claimed against. 

The rule proposed by the Institute of International Law, in 1927, reads as 
follows (Article 12): 


. 
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“No demand for reparation can be brought through diplomatic chan- 
nels of a state so long as the wronged individual has at his disposal effective 
and sufficient means to obtain for him the treatment due him. 

“Nor can any demand for reparation take place if the responsible state 
places at the disposal of the wronged individual an effective means of ob- 
taining the corresponding damages.” 


The exhaustion of local remedies is deemed to be necessary by the United 
States as indicated by paragraph 8 of the Claims Circular of the Depart- 
ment of State, revised as of October 1, 1924, reading as follows: 


“8. Responsibility of Foreign Government. Unless the responsibility for 
the loss or injury for which reparation is claimed is attributable to a for- 
eign Government, efforts of the Government of the United States on be- 
half of the claimant will be futile. It is essential, therefore, for claimants 
to show that the responsibility for their losses or injuries is attributable 
to an official, branch, or agency of a foreign Government. If any legal 
remedies for obtaining satisfaction for, or settlement of, the losses or in- 
juries sustained are afforded by a foreign Government before its judicial 
or administrative tribunals, boards, or officials, interested persons must 
ordinarily have recourse to and exhaust proceedings before such tribunals, 
boards, or officials as may be established or designated by the foreign Gov- 
ernment and open to claimants for the adjustment of their claims and dis- 
putes. After such remedies have been exhausted with the result of a 
denial of justice attributable to an official, branch, or agency of a foreign Gov- 
ernment, or have been found inapplicable or inadequate, or if no legal remedies 
are afforded, the Department of State will examine the claim with a view 
to ascertaining whether, in all the circumstances of the case and consider- 
ing the international relations of the United States, the claim may properly 
be presented for settlement through diplomatic channels, by arbitration or 
otherwise. Local remedies are provided generally in foreign countries 
for the settlement of contract claims founded upon contracts with the 
Government or its agencies, or of private claims for losses or injuries due to 
the acts of private individuals, and in some countries, for the settlement of 
claims based on the tortious acts of the Government or for the malfeasance or 
misfeasance in office of its officers.”’ [Italics ours.] 


Article 3 of the Agreement of August 18, 1910, between the United 
States and Great Britain, providing for the arbitration of claims, and Article 
5 of the Claims Convention of September 8, 1923, between the United States 
and Mexico, made provision for dispensing with the ordinary rule of interna- 
tional law that legal remedies must be exhausted. Article 3 of the British- 
American agreement provides that no claim ‘‘shall be disallowed or rejected 
by application of the general principle of international law, that the legal 
remedies must be exhausted as a condition precedent to the validity of the 
claim.”” 3 U.S. Treaties and Conventions, p. 2625. Article 5 of the Mexi- 
can-United States agreement is almost identical. U.S. Treaty Series, 
No. 678. 

There are several reasons for this requirement that local remedies must 
first be exhausted, even when officials of the State have committed the in- 
jury, though in this respect there would appear to be little difference in 
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result, whether an official or a private individual has injured the alien: 
first, the citizen going abroad is presumed and should ordinarily be required 
to take into account the means furnished by local law for the redress of 
wrongs; secondly, sovereignty and independence warrant the local state in 
demanding freedom from interference, on the assumption that its courts are 
capable of doing justice; thirdly, the government of the injured alien must 
recognize that the local government must have an opportunity of doing 
justice to the injured alien in its own regular way, and thus avoid, if possible, 
all occasion for international reclamation; fourthly, there is no opportunity 
to form even a preliminary judgment whether a wrong has been done, in 
ordinary cases, until the local remedies have been tried; fifthly, even if there 
has been a wrong, it is necessary to determine whether it is chargeable to the 
state itself, and whether the state is willing to leave the wrong unredressed. 
It is a sound principle that where there is a judicial remedy, it must be sought; 
only if it is sought in vain, does diplomatic interposition become proper. 

The application of the rule that local remedies must be exhausted before 
an international claim may properly be instituted has been recognized by the 
United States as a reason for not pressing claims against other governments. 
(See extracts from diplomatic correspondence printed in Moore’s Digest, 
VI, sec. 987, and Wharton’s Digest, II, sec. 241.) For the same reason the 
United States has opposed the claims of other governments arising out of 
injuries committed upon their citizens by officers of American states or 
cities. See Frank X. Dick (Germany) v. United States, Mr. Bacon, Acting 
Secretary, to the German Ambassador, September 26, 1907, Foreign Rela- 
tions, 1908, p. 356. See the case of the Caroline (U. S.) v. Brazil, and the 
Opinion of Attorney General Akerman, 13 Op. 553, holding Brazil not re- 
sponsible for the fraudulent act of a judge who condemned an American 
ship, the United States refunding to Brazil as “erroneously claimed”’ 
$57,500 already paid by Brazil. Moore’s Digest VI, 748. See especially 
Tunstall’s case (Great Britain) v. United States, 1885, Moore’s Digest VI, 
662-666, quoting authorities. The same rule has served to dismiss many 
cases brought before international tribunals. 

Baldwin (U. 8S.) v. Mexico, April 11, 1839, Moore’s Arb. 3126; Turner, 
ibid. 3126; Wilson (U. S.) v. Mexico, March 3, 1849, ibid. 3021; Medina 
(U. 8S.) v. Costa Rica, July 2, 1860, zbid. 2317; Pacific Mail (U. S.) 
v. Colombia, Feb. 10, 1864, zbid. 1412; People of Cinecue (Mezico) 
v. United States, July 4, 1868, ibid. 3127; Selkirk (U. S.) v. Mexico, ibid. 
3130; claims by the United States on behalf of Tehuantepec Ship Canal, 
ibid. 3132, Leichardt, ibid. 3133, Jennings, et al., ibid. 3135, Black, et al., 
ibid. 3138, Green, zbid. 3139, Burn, zbid. 3140, Slocum, 7zbid. 3140, Pratt, 
ibid. 3141, Clavel, ibid. 3141, Ada, ibid. 3148, Ana, ibid. 3144, Smith, 
ibid. 3146, Nolan, ibid. 3147, Cramer, ibid. 3250, McManus, ibid. 3411; 
Danford (U. 8S.) v. Spain, Feb. 12, 1871, zbid. 3148; Brig Napier (Gt. 
Brit.) v. United States, May 8, 1871, ibid. 3152-3159 (prize case); Hubbell 
(U. S.) v. Great Britain, ibid. 3484; Driggs (U. S.) v. Venezuela, Dec. 5, 
1885, zbid. 3160, Corwin, ibid. 3210; Oberlander and Messenger (U. 8S.) v. 
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Mexico, March 2, 1897, For. Rel. 1897, 370 at 382, et seg., Sen. Doc. 73, 

55th Cong., 3rd sess., 85, 125; French spoliation cases, Gray v. United 

States, 21 Ct. Cl. 340; Ship Tom, 29 Ct. Cl. 68; Brig Freemason, 45 Ct. Cl. 

555; La Guaira L. and P. Co. (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 

182; De Caro (Italy) v. Venezuela, Feb. 13, 1903, ibid. 810; Comp. General 

of the Orinoco (France) v. Venezuela, Feb. 19, 1902, Sen. Doc. 533, 59th 

Cong., 1st sess., 244; Canadian Claims for Refund of Hay Duties (Gt. Brit.) 

v. United States, Aug. 18, 1910, Nielsen’s Rep. 347; The R. T. Roy (U. S.) 

v. Great Britain, Nielsen’s Rep. 406; Eagleton, op. cit., Ch. V. 

However, a number of arbitral awards have expressly dispensed with the 
requirement of exhausting local remedies, not for the reason that the local 
remedy was illusory or unsatisfactory (different illustrations of which will 
be discussed presently) but on jurisdictional grounds, the arbitrators reason- 
ing that by the submission of the case to arbitration the two governments 
must have intended to confer jurisdiction upon the tribunal and thus have 
dispensed with the necessity for exhausting local remedies. 

See opinion of Day, Arbitrator, in Metzger (U. S.) v. Haiti, Oct. 18, 
1899, For. Rel. 1901, 262, 275; Young, Smith and Co. (U. S.) v. Spain, 
Feb. 12, 1871, Moore’s Arb. 3148; Trumbull (Chile) v. United States, Aug. 
7, 1892, ibid. 3569; Davy (Great Britain) v. Venezuela, Feb. 13, 1903, 
Ralston, 410; Aroa Mines (Great Britain) v. Venezuela, Feb. 13, 1903, 
ibid. 359 (dictum); Hoffman (U. 8S.) v. Mexico, March 3, 1849, Ms. Opin- 
ions, 359 (notin Moore). In Moses (U.S.) v. Mexico, July 4, 1868, Moore’s 
Arb. 3127, and Manasse (U. S.) v. Mexico, ibid. 3463, two cases decided 
by Lieber, Umpire, the grounds of decision are not convincing. See 
also the British claims against the United States in cases of Crutchett, 
Moore’s Arb. 3734, Braithwaite, ibid. 3737, and Knowles, ibid. 3748. 
See also the Sally, Hays (U. S.) v. Great Britain, Nov. 19, 1794, ibid. 
3101-3119. 

It was, therefore, expressly provided in the protocol of arbitration between 
France and Venezuela of February 11, 1903 that claimants must prove a 
resort to Venezuelan courts and an undue delay of justice (fifteen months 
without a decision) or an objection to the municipal decision by the French 
Government. 

Protocol between France and Venezuela, Feb. 11, 1903, Art. II. 7 
A. J. I. L. (Suppl.) 218. 

The rule that local remedies must be exhausted before responsibility arises 
is in its application subject to the important condition that local remedies 
exist. If this condition is not fulfilled, it would be futile and an empty form 
to require the injured individual to resort to local remedies. As Secretary 
of State Fish tersely remarked: “‘A claimant in a foreign state is not required 
to exhaust justice in such state when there is no justice to exhaust.” 

— Fish, Sec’y of State, to Mr. Pile, May 29, 1873, 6 Moore’s Dig., 
So, where the local tribunals are of such a nature that no confidence may be 
placed in them and no hope may be entertained of obtaining justice from 
them. 
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Lord Palmerston on the Don Pacifico case v. Greece, Hansard, Parl. 
Deb. (1848) cxii, 381-383, 387) 6 Moore’s Dig., 853; Mr. Everett, Sec’y of 
State, to Mr. Marsh, Feb. 5, 1853, in case of Dr. King v. Greece, 6 Moore’s 
Dig., 262-264. 

Where there are no duly established courts to which resort is ‘‘open and 
practically available,” it is unnecessary to resort to local remedies. 

Mr. Bayard, Sec’y of State, to Mr. Buck, Minister to Peru, Nov. 1, 


1886, Moore’s Dig.; 6, 267; Mr. Fish, Sec’y of State, to Mr. Foster, Aug. 
15, 1873, ibid. 678; Gray v. United States, 21 Ct. Cl. 340. 


In addition to the exceptions based upon an absence of local remedies, 
exceptions have sometimes appeared in practice because of special circum- 
stances. 

Mr. Bayard, Sec’y of State, to Mr. Morgan, April 27, 1886, H. Ex. 

Doc. 328, 51st Cong., 1st sess., p. 47; Mr. Blaine, Sec’y of State, to Mr. 


Shannon, April 6, 1892, For. Rel. 1892, p. 34, et seqg.; Lord Salisbury to 
Mr. St. John, Aug. 21, 1885, 77 Brit. & For. St. Pap. 1212. 


In cases of illegal capture of vessels the requirement of exhausting local 
remedies has occasionally been dispensed with. 


Cushing v. United States, 22 Ct. Cl. 1, 44. 


In cases of wrongful arrest and false imprisonment, the absence of any uni- 
form rule is particularly apparent. 


Resort to local remedies was apparently considered unnecessary in 
Mevs case v. Haiti, Moore’s Dig. 6, 768; in case of Angell, Thomas and 
Pardee v. Guatemala; Master of Russian bark Hans v. United States; Hale’s 
case v. Argentina; and Lillywhite case v. Great Britain, ibid. 768-769. It 
was insisted upon, however, in Warren’s case in Ireland (zbid. 661) and in 
other cases in England, France, and Honduras (ibid. 670-671). 


The requirement of exhausting local remedies has been dispensed with by 
the Department of State when the action of the higher officials or authorities 
of the foreign government causing the injury has been arbitrary and unjust, 
and there appeared to be no adequate ground for believing that a sufficient 
remedy was afforded by judicial proceedings. 


Mr. Hay, Sec’y of State, Oct. 25, 1901, in Venezuela, Asuntos Inter- 
nacionales, 1903, 177; Mr. Frelinghuysen, Sec’y of State, to Mr. Morgan, 
May 19, 1884, and Mr. Bayard, Sec’y of State, to Mr. Jackson, July 20, 
1885, 6 Moore’s Dig., 679; same to same, Sept. 7, 1886, ibid. 680; Mr. 
Cadwalader to Mr. Foster, Sept. 22, 1874, cbid. 678. See also 77 Brit. 
& For. St. Pap. 1212 and 1225 and Akerman, Atty. Gen., in 13 Op. Atty. 
Gen. 547, 550. 


The same principle has been applied by international arbitral commissions. 


Moses (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3127; Grannan 
(U. 8S.) v. Peru, Dec. 4, 1868, ibid. 1652; Johnson (U. S.) v. Peru, ibid. 
1656; Davy (Gt. Brit.) v. Venezuela, Feb. 13, 1903, Ralston, 410; Schooner 
Jessie (Gt. Brit.) v. United States, Aug. 18, 1910, Nielsen’s Rep. 479. 
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Resort to local remedies has been dispensed with in cases where the local 
courts were prohibited from entertaining jurisdiction of suits against the 
state; 
Ruden (U.S.) v. Peru, Dec. 4, 1868, Moore’s Arb. 1653, 1655; Grannan 
(U. 8.) v. Peru, ibid. 1652; Johnson (U. 8S.) v. Peru, ibid. 1656; dictum in 
Fretz (U. 8.) v. Colombia, Feb. 10, 1864, zbid. 2560; North and South 
American Construction Co. (U. S.) v. Chile, Aug. 7, 1892, ibid. 2318 (ar- 
bitrary suppression of local remedy). 


where the judges were menaced and controlled by a hostile mob; 


Grannan (U. 8S.) v. Peru, Dec. 4, 1868, Moore’s Arb. 1652, Johnson, 
(U. 8S.) v. Peru, ibid. 1656. 


where the payment of a possible judgment was entirely a matter of discre- 
tion with the defendant government; 


The Neptune (U. S.) v. Great Britain, Nov. 19, 1794, zbid. 3076-3100. 
or where an appeal to the highest court from the circumstances of the case 
appeared impracticable. 

This ruling has been made on several occasions in prize cases. Ship 
Governor Bowdoin v. United States, French Spoliations Act of Jan. 20, 
1885, 36 Ct. Cl. 338—appeal court 9,000 miles distant; Ship Tom v. 
United States, 29 Ct. Cl. 68; Carmalt (Gt. Brit.) v. United States, May 8, 
1871, Hale’s Rep. 90, Moore’s Arb. 3157; McLennan (Gt. Brit.) v. United 
States, ibid. 3158. See also the Peggy (1801) 1 Cranch, 103, 107. 


In these cases the resort to local courts would not have resulted in an effective 
remedy. In a few prize cases, it has been held that in face of a uniform 
course of decisions in the highest courts, reversal of the condemnation being 
hopeless, an appeal to the highest courts was unnecessary. 
Kane’s notes on commission of July 4, 1831 between United States and 
France, Moore’s Arb. 4472; Bark Jones (U. S.) v. Great Britain, Feb. 8, 
1853, ibid. 3046; Cushing, Administrator v. United States (1886), 22 Ct. 


Cl. 1. See on the subject, generally, Eagleton, Responsibility of States, 
ce. V. 


Where the offense is committed against the representative of a foreign 
state, either the" head of the state, a public minister, or even a consul, all of 
whom enjoy a certain special protection, the state has on occasion been held 
immediately responsible for the injury resulting from the wrongful acts 
of private persons. The state itself is regarded as immediately injured by 
such acts, though it is doubtful whether, in the absence of governmental 
negligence or delinquency, any modification or qualification of the usual rule 
is legally supportable. 

Attacks on German consulate in Havre, 1888, in Messina, 1888, and in 
Warsaw, 1901, 16 Clunet (1889), 250. French and German consuls 
murdered in Salonica, 1876, 67 Brit. and For. St. Pap. 917; Moore’s Dig. 
V, sec. 704, discusses cases in Venezuela, Peru, Nicaragua, Santo Domingo, 


and United States. See also claim for murder of Sergeant Mannheim 
| (France) v. Germany (1919) Fauchille, Droit International Public (8th 
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Ed. 1922) I, 528; Murder of Vice-Consul Imbrie (U. 8.) v. Persia (1924), 
18 A. J. I. L. 768; Murder of General Tellini (Italy) v. Greece (1923) 
Official Journal, League of Nations (1923) 1304, Eagleton, Responsi- 
bility of States, 188; Mallén (Mexico) v. United States, Sept. 8, 1923, 
Opinions of Commission, 254. See the following treatises: Vattel, 
Chitty’s ed., Bk. IV, ch. VI, sec. 75, p. 460; Phillimore, II, sec. 246, p. 
263; Pradier-Fodéré, IV, sec. 2108. 


ARTICLE 7 


(a) A state is responsible if an injury to an alien results from the wrong- 
ful act or omission of one of its higher authorities within the scope of the 
office or function of such authority, if the local remedies have been exhausted 
without adequate redress. 

(b) A state is responsible if an injury to an alien results from the wrongful 
act or omission of one of its subordinate officers or employees within the scope 
of his office or function, if justice is denied to the injured alien, or if, without 
having given adequate redress to the injured alien, the state has failed to 
discipline the officer or employee. 


COMMENT 


(a) The first paragraph of this article is a statement of the conditions 
under which a state becomes responsible where an injury to an alien results 
from the action of its higher authorities. The act or omission which pro- 
duces the injury must be wrongful in the sense that it constitutes a failure to 
accord to the alien that protection which is owed to him under international 
law. It may or may not be in accordance with the local law. For example, 
the local law may provide for the conscription of aliens who, under treaty or 
international law, should not be conscripted. 

The action of the higher authorities of the state may be that of the legisla- 
ture or executive officials or, in some cases, of judicial officials. In every 
case covered by this paragraph it must be the action of higher officials or 
authorities who in this sense bind the State itself and whose action is, there- 
fore, the unreviewable action of the highest authorities of the state. Such 
authorities must be acting within the scope of their office or function as de- 
fined by the local law. If such an official or authority acts outside the scope 
of his office or function, without color of authority, such action is to be 
assimilated to that of a private individual. See Article 11. 

If the action by the official or authority is unreviewable by any other offi- 
cial or authority of the state, there are no local remedies the exhaustion of 
which is a condition precedent to state responsibility ; but if the action is thus 
reviewable, the local remedies available must ordinarily have been exhausted 
without adequate redress to the injured alien before the state will become 
responsible. 

This is an incident of the rule stated in Article 6, for necessarily when local 
remedies are unavailable they cannot be resorted to. Against the highest 


ing 
4 


158 RESPONSIBILITY OF STATES 


organs of the state who speak for the state, such remedies are rarely available. 
The same is true where the state authorizes or adopts a wrongful act of an 
officer so that it can clearly be deemed a state act. Where the officer is given 
immunity from suit or prosecution by the local law or by the administration, 
there can be no resort to local remedies. 

In the case of these higher authorities of the state, a denial of justice in the 
sense of Article 9 need not necessarily be established. If the local remedies 
fail to afford adequate redress, assuming that there is a wrongful act, the 
ground would be laid for an international claim. In such cases, therefore, 
far more is expected from the local remedy than in suits against minor offi- 
cials or employees or against private individuals, where ordinarily it is neces- 
sary to show a denial of justice before international responsibility arises. 

(b) Paragraph (b) of the article deals with the wrongful acts or omissions of 
subordinate officers or employees. In such cases the state may be responsi- 
ble if it fails to discipline the subordinate officer or employee or if it denies 
justice to the injured alien. Its prompt action to discipline the subordinate 
officer or employee is a disavowal of the act which has resulted in injury to 
the alien. Its failure to take such disciplinary action is to be deemed a rati- 
fication or approval of the act and may therefore render the state responsible. 
A state is thus not responsible if it has disciplined the subordinate officer or 
employee and if it gives a local remedy. It is responsible if it fails to dis- 
cipline the officer or if it denies justice to the injured alien. 

The obligation of a state, where aliens are injured by subordinate officers or 
employees, is thus deemed to be less extensive than where aliens are injured 
by higher authorities. In the latter case responsibility exists in every case 
where the prosecution of local remedies does not result in adequate redress to 
the injured alien, although it will always be necessary to show that redress 
was properly due. In the case of subordinate officers and employees, 
responsibility does not accrue where there is no failure of justice and where 
the officer or employee is disciplined, even though the local remedies be 
prosecuted without obtaining adequate redress. Thus, there is a distinction 
in the rules of law (a) where the original damage is caused by a higher official 
or authority of the state, (b) where it is caused by a subordinate officer or 
employee, and (c) where it is caused by a private individual without any 
official standing. See Article 11. The rules proposed, while not universally 
admitted without qualification, have a fair measure of support in interna- 
tional practice. The rule as to subordinate officers and employees goes 
further in asserting state responsibility than some countries have in the past 
approved. In the United States, for example, an action against the sub- 
ordinate officer or employee is all that the local law affords, and if aliens have 
that privilege equally with nationals, international responsibility has hereto- 
fore not usually been admitted. 

No hard and fast line can be drawn between the higher authorities of the 
state and subordinate officers or employees. The higher authorities are 
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usually those, such as legislatures, the highest executive officials and highest 
courts, whose acts are not reviewable by other officials or authorities. Yet 
the term is not absolutely so restricted, nor are all officials whose acts are 
reviewable necessarily to be deemed subordinate. In general, the position of 
the official in the government is to be considered, the nature of his function, 
the degree to which he exercises discretion and the extent to which he is in 
fact controlled by the judgment or direction of other officials. But no 
arbitrary classification can be made for the purposes of international law, just 
as in various systems of national law, experience has shown that it is im- 
practicable to draw a clear distinction between higher officials acting as direct 
organs of the state and minor employees. 

The principle that the state acts in the person of its agent and that the 
agent’s wrongful act establishes immediate state liability is derived 
from continental theory. Story, on the other hand, denied that an officer 
was an agent of the state, so that the doctrine of respondeat superior applied. 
(Agency, 9th ed., 1882, sec. 319.) (See 28 Columbia Law Review 577, 606, 
607.) Gierke, the German jurist, postulated the theory which has found its 
way into modern codes and constitutions that the state acts in the person of 
its ‘‘organ.”’ The French courts have applied the doctrine that the state 
is directly liable for the acts of its higher officials (Art. 1382 of the Civil Code) 
and indirectly for the acts of its inferior officers on the doctrine of respondeat 
superior. (Art. 1384, Civil Code.) This view that the state is liable for the 
acts of its officers reflects a growing national practice. The principle is in- 
corporated now in the constitutions of Austria, Germany, Poland, and Jugo- 
slavia, and in France it has reached an advanced stage in the decisions of the 
Council of State. The United States Federal Tort Claims Bill which passed 
the House of Representatives on February 20, 1928, and the Government 
Bill introduced in the English Parliament (Crown Proceedings Committee 
Report, April, 1927, Command 2842) also embody this principle. This is, 
however, a principle of municipal law and not of international law. The 
“responsibility’’ in question is municipal liability to the individual, not 
international responsibility to the state of an injured alien. 


HIGHER AUTHORITIES OF THE STATE 


Legislatures. The legislature is an organ and higher authority of the 
state. If an alien is injured as a consequence of the enactment of legislation 
which violates international law or treaty, responsibility arises. 


Bonfils, Droit International Public, 6th ed., Sec. 325; Chrétien, Droit 
International, Sec. 208; Audinet, in 20 R. G. D. I. P., 5, 22; Fachiri, Ex- 
propriation and International Law, 1925, British Year-Book of Inter- 
national Law, 159; Williams, International Law and the Property of 
Aliens, 1928, zbid. 1. 


Good offices or remonstrances are often employed to prevent legislation 
deemed prejudicial to national interests. Thus, the United States has exer- 
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cised good offices to avert the enactment of legislation deemed deleterious to 
national interests or in violation of treaties, by Mexico, Venezuela, Colombia, 
France and other countries. 

When legislation violates international law or treaty, responsibility is 
clear. Whether it does so violate international law or treaty, is not always 
an easy question to decide. Where discriminatory against aliens alone, in a 
matter not usually reserved to nationals, it has called forth protest from for- 
eign powers. Thus Great Britain successfully protested against the sulphur 
monopoly granted to French nationals in 1836 by the Kingdom of the Two 
Sicilies, on the ground that it violated the treaty with Great Britain, and 
awards were made to British nationals. 

Awards were granted to three classes of British nationals by a domestic 
commission set up by Sicily. 28 Brit. & For. St. Papers, pp. 1163-1242; 
v. 29, ibid., pp. 175-204; 30, zbid., pp. 111-120. 

The question has occasionally been raised whether the injury to the alien 
results from the mere enactment of the legislation or whether enforcement is 
necessary. ‘There may be cases in which mere enactment works injury. 
Thus, the cancellation of a concession resulting in the confiscation of property 
directed by legislative decree against a particular alien has given rise to 
international claims. 


McMurdo v. Portugal, June 13, 1891, Moore’s Arb. 1866-1870. 
Sentence finale du Tribunal Arbitral de Delagoa, Berne, 1900. 


The facts will usually determine whether the enactment worked the injury or 
whether enforcement is an essential condition. 

Protest was made by several countries, including Austria-Hungary, 
France, Germany, Great Britain and the United States against the Italian 
law of 1912 establishing a life insurance monopoly, a measure which threat- 
ened to drive out of business foreign insurance companies. Compensation 
was claimed, notwithstanding the fact that the Italian law expressly provided 
otherwise. Possibly because of the protests the enforcement of the law was 
postponed. The real property of the companies was not affected. Many 
jurists believed that Italy had violated international law by the measure, and 
owed compensation, but apparently no compensation has been paid. 

See Gaston Jéze in 29 Rev. Dr. Pub. (1912) 433; the notable Consulta- 
tion of E. Clunet (Paris, 1912, 51 pp.), containing the opinions of numerous 


eminent jurists; C. Audinet in 20 R. G. D. I. P. (1913) 5; and other 
authorities cited in Borchard, Diplomatic Protection, 126, note. 


British and French protests caused Uruguay to recede from its proposal to 
establish a life insurance monopoly in 1911. 


Gaston Jéze in 30 Rev. Dr. Pub. (1913) 58; Geo. Scelle in 30 Rev. Dr. 
Pub. (1913) 637, 653; 14 Rev. Dr. Int. 2nd ser., p. 86; Williams, 1928 
British Year-Book, p. 4. See also the case of Savage (U. S.) v. Salvador, 
in which an American citizen sustained losses by the establishment of a 
state monopoly of the sale of gunpowder in Salvador, Moore’s Arb. 1855. 
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Cases have occasionally occurred in which a Government by legislative 
decree has sought to repudiate a debt or other obligation owed to an alien. 
See Canevaro (Italy) v. Peru, 1912, Permanent Court of Arbitration, 


6 A. J. I. L. 746; Dreyfus (France) v. Peru (1921), Permanent Court of 
Arbitration, 16 A. J. I. L. 480. 


A more difficult question arises when legislation expropriating or burden- 
ing all the property of a certain kind in the state, whether owned by nationals 
or aliens, causes injury to aliens. Such legislation has been common in the 
last decade, notably the Mexican legislation ‘‘nationalizing”’ oil and other 
mineral resources and certain large estates for ejidos, somewhat similar en- 
actments of Argentina, Colombia, Venezuela and other states, the legislation 
of Rumania and other European states expropriating or taking over large 
estates and dividing them into small units, paying the owner in bonds or 
depreciated currency, and the Russian Soviet legislation confiscating all 
private property of major importance. The United States has passed liquor 
prohibition legislation and by Constitutional amendment abolished property 
in slaves. To what extent does such legislation so far as it affects aliens 
violate international law? The circumstances under which such legislation 
exceeds the proper bounds of the state’s power to modify property rights 
without violating rights protected by international law is an extremely diffi- 
cult matter to determine. The standard of “due process of law” of any one 
country is not controlling, nor does it necessarily reflect international law. 
Several countries of Europe now provide in their constitutions, that property 
may only be taken “‘by general law,’ not, as heretofore, under eminent 
domain on payment of compensation. Are such constitutions a violation of 
international law? 


See articles by Fachiri and John Fischer Williams, supra.; Dunn, 28 
Columbia L. Rev. 166; and Bullington, 21 A. J. I. L. 685; 22 zbid. 50. 


Executive Authorities. Acts of heads of state have been held on occasion 
to result in immediate responsibility. 


Murat’s orders to confiscate American vessels rendered the Govern- 
ment of the Two Siciliesresponsible. The Neapolitan Indemnity, Moore’s 
Arb. 4575. Salvador was held liable on contract of President Zaldivar 
to sell the Salvadorean Government Printing Office to an Italian subject. 
For. Rel. 1888, 1, 77, 120. 


But as a general rule, the power of the head of state and of cabinet ministers 


and higher officials to bind the state is tested in first instance by municipal 
law. 


Oppenheim, 2nd ed., I, 211; Atty. Gen’l Cushing in 7 Op. Atty. Gen. 
= Day & Garrison (U. 8.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 
63. 


De facto authorities, however, although not acting in strict accordance 
with the Constitution, may by their acts bind the nation. Dreyfus (France) 
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v. Chile, July 23, 1892, Descamps & Renault, Rec. 1901, p. 396. Cf. 
Award and Opinion of Chief Justice Taft, Arbitrator between Great Britain 
and Costa Rica, Oct. 18, 1923, 18 A. J. I. L. 147. 

In contractual matters the power of officers of a state, superior and inferior, 
to bind the state is limited by their legal authority under municipal law to 
enter into such obligations. (See Article 8.) In delictual matters a different 
rule prevails, namely, the state is responsible in many cases where the officer 
has exceeded his authority. Owing, however, to the Roman origin of much 
continental law, there is a tendency on the part of certain writers to hold that 
a wrongdoing officer cannot bind the state. It was the Roman theory that 
an agent of the corporation, violating his duties and hence acting outside of 
his direct or rightful authority, could not bind the corporation, but only him- 
self personally. Thus, every wrongful act of the officer would be deemed to 
have exceeded his authority. If he disobeys orders or commits a tort upon 
a private individual he is no longer a state agent but a private individual, 
thus relieving the state of responsibility for his wrongful acts. This view 
would appear to be reflected in the Report of the Sub-committee (Guerrero) 
of the Committee of Experts appointed by the Council of the League of 
Nations, as follows (p. 8): 


“Tf the act of the official is accomplished outside the scope of his com- 
petence, that is to say, if he has exceeded his powers, we are then con- 
fronted with an act which, juridically speaking, is not an act of the state. 
It may be illegal, but, from the point of view of international law, the 
offence cannot be imputed to the State.” 


In the conclusions of the Sub-committee, it is stated: 


“4. The State is not responsible for damage suffered by a foreigner, 
as a result of acts contrary to international law, if such damage is caused 
by an official acting outside his competence as defined by the national 
laws, except in the following cases: 

“(a) If the Government, having been informed that an official is pre- 
paring to commit an illegal act against a foreigner, does not take timely 
steps to prevent such act; 

“(b) If, when the act has been committed, the Government does not 
with all due speed take such disciplinary measures and inflict such penal- 
ties on the said official as the laws of the country provide; 

“‘(c) If there are no means of legal recourse available to the foreigner 
against the offending official, or if the municipal courts fail to proceed 
with the action brought by the injured foreigner under the national 
laws.” (See appendix No. 1, Post.) 


This would limit state responsibility for the acts of officers to cases in 
which the government (1) knowing that the act is about to be committed 
fails to prevent it; or (2) fails to discipline or punish the officer; or (3) per- 
mits no legal recourse against him by the injured alien, with a strict defini- 
tion of denial of justice covering only the failure of the municipal courts to 
proceed with the case. The rule as proposed by the Sub-committee would 
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appear to establish a broad ultra vires doctrine. It is probable that officers 
are instructed to act rightfully only. The conclusion above mentioned may 
be using the term ‘‘competence”’ in this narrow sense. The term “jurisdic- 
tion’’ is sometimes used as the equivalent of ‘“‘competence,” both in the 
narrow and in the broad sense, and hence equivocally. The term “within 
the scope of the office or function,’”’ used in this convention has become 
familiar in the law of the United States and France, and seems preferable to 
the ambiguous terms “competence,” “authority,” and “jurisdiction.” 
It indicates that the officer may act as a State agent even when he violates 
his duty and commits unlawful acts, provided he is acting within the general 
scope of his employment or function. This still leaves his actions on his 
personal account and as a private individual outside the scope of his official 
employment, in which event he is on the same legal footing as a private 
individual. 

This important distinction between acts within the ‘“‘competence”’ of the 
officer and within the ‘‘scope of the employment” has been considered by 
the Institute. The Institute’s draft provides (Article 1): 


“This responsibility of the state exists even when its organs act contrary 
to the law or to the order of a superior authority. 

“It exists likewise when these organs act outside their competence 
under cover of their status as organs of the State and making use of means 
placed at their disposal as such organs.”’ 


The Japanese draft, Article 1 (see Appendix No. 4), uses the expression 
“wilful act, default or negligence of the official authorities in the discharge 
of their official functions.” 

Professor Strupp’s draft (see Appendix No. 8) provides (Art. 2): 


“Such responsibility is not relieved or avoided by the fact that the per- 
son or group has exceeded his or its authority, provided it had general 
jurisdiction to undertake the act or action in question.”’ 


The term “acting within the scope of his office or function,” or the term 
used by the Preparatory Committee’s Schedule of Points “‘in their public 
capacity (actes de fonction),” probably clarifies the subject sufficiently. 

Presumably on the theory of quasi-contract or unjust enrichment, the 
state has been held liable for the wrongful acts of its officers from which it 
derives a benefit. Thus, the taking of private property for the public use or 
benefit has ordinarily been deemed an accepted ground of responsibility. 


Ashmore (U. 8S.) v. China, 1884, Moore’s Arb. 1857; Baldwin (U. S.) v. 
Mexico, April 11, 1839, ibid. 3235; Metzger (Germany) v. Venezuela, Feb. 
13, 1903, Ralston, 578; De Garmendia (U. S.) v. Venezuela, Feb. 17, 1903, 
ibid. 10; Putegnat’s Heirs (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 
3720. ‘Even where the original taking of property is lawful, its unreason- 
able detention has been held to warrant an award. Baldwin, supra; 
Shaw .(U. S.) v. Mexico, April 11, 1839, Moore’s Arb. 3265; Bischoff 
(Germany) v. Venezuela, Feb. 13, 1903, Ralston, 581. 
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Similarly, for wrongful seizures and for excess or unjust collections of cus- 
toms duties or taxes by revenue officers the state has been held responsible. 


Monnet (U.S.) v. Venezuela, Feb. 17, 1903, Ralston, 171; Smith (U. S.) 
v. Mexico, April 11, 1839, Moore’s Arb. 3374; Lewis (Gt. Brit.) v. United 
States, May 8, 1871, Moore’s Arb. 3019; Only Son (U. S.) v. Great Britain, 
Feb. 8, 1853, zbid. 3404; Mr. Davis to Mr. Foster, June 23, 1883, Wharton, 
I, 158. 


An express or tacit ratification of the act clearly casts responsibility on the 
state. 


Eclipse (U. S.) v. Mexico, March 3, 1849, Moore’s Arb. 3397; Comp. 


Gen. des Asphaltes (Gt. Brit.) v. Venezuela, Feb. 13, 1903, Ralston, 331, 
338; Fiore, Nouv. dr. Int. pub. (Antoine’s trans.), Sections 667, 668. 


It must be admitted that there have been some cases, where under the 
particular circumstances, or under the terms of a particular protocol of 
arbitration, the distinction between superior and inferior officials or em- 
ployees, and even the possibility of judicial recourse has been disregarded 
and State responsibility in these cases has been predicated on the mere mal- 
feasance or non-feasance of officers or employees upon whom a distinct 
governmental duty was incumbent, irrespective of their rank. 


Mr. Everett to Mr. Carvallo, Feb. 23, 1853, 6 Moore’s Dig. 741. (It 
was sought to hold Chile liable for spoliations by “‘officers”’ of Chile.) 
Moses (U. 8S.) v. Mexico, July 4, 1868, Moore’s Arb. 3127; Henriquez 
(Netherlands) v. Venezuela, Feb. 28, 1903, Ralston, 896; Crossman (Gt. 
Brit.) v. Venezuela, Feb. 13, 1903, ibid. 298; Culliton case in Colombia, 
22 Op. Atty. Gen. 32, Feb. 7, 1898; Canada (U. 8S.) v. Brazil, March 14, 
1870, Moore’s Arb. 1733. 


These cases may be deemed exceptional. With them may be cited numer- 
ous cases of wrongful seizures of property or money by customs officials, 
where the act either resulted in benefit to the Government or the seizure has 
been in flagrant violation of official duty and adequate redress seemed un- 
obtainable locally. 


For unlawful seizures and detentions of vessels and unjustifiable refusal 
to clear vessels, see Labuan (Gt. Brit.) v. United States, May 8, 1871, 
Moore’s Arb. 3791; William Lee (U. 8S.) v. Peru, Jan. 12, 1863, ibid. 3405; 
Sibley (U. S.) v. Mexico, April 11, 1839, ibid. 3045; Hammond (U. S.) v. 
Mexico, April 11, 1839, ibid. 3241; Lalanne (France) v. Venezuela, Feb. 
19, 1902, Ralston, 501; Ballistini, zbid. 503; Comp. Gen. des Asphaltes 
(Gt. Brit.) v. Venezuela, ibid. 336. See also revenue cases in Moore’s 
Arb. 3361-3407. As to acts of sanitary authorities, see Lavarello (Italy) 
v. Portugal, Sept. 1, 1891, La Fontaine, 411. 


Diplomatic, Naval and Military Officers. Diplomatic officers are con- 
sidered authorities of the state with respect to all acts within the apparent 
scope of their authority. A consul’s power to make his government re- 
sponsible is more strictly construed. For unauthorized acts of consuls 
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when they are acting in the interests of private persons, e.g., the settlement of 
estates, it has been held that there is no state responsibility. For wrongful 
official acts such as unlawful refusal to clear vessels, the government has been 
held responsible. 


Comp. Gen. des Asphaltes, (Gt. Brit.) v. Venezuela, Ralston, 331, 336. 


The commanders of vessels and of land forces are presumed to represent 
the state in their official acts, and the state is responsible for their unlawful 
acts inflicting injury upon aliens. 


Maninot (France) v. Venezuela, Feb. 19, 1902, Sen. Doc. 533, 59th 
Cong. Ist sess. 44, 70. 


In the cases of commanders of vessels, even if the government disavows 
the act, indemnities have been awarded. Similarly, a violation of frontiers, 
collision of a private vessel with a national public vessel through the latter’s 
fault, or the illegal capture of private vessels renders the state responsible. 


Bry, Droit International (5th ed., 1906), p. 461; case of the Panther 
1906 (Brazil) v. Germany, Oppenheim, 219 (violation of Brazilian terri- 
tory); the schooner Henry (U. 8S.) v. Peru, March 15, 1841, Moore’s Arb. 
4601 (seizure of vessel); Confidence (Gt. Brit.) v. United States, Feb. 8, 
1853, Moore’s Arb. 3063 (collision); Lindisfarne (Gt. Brit.) v. United 
States, Aug. 18, 1910, 7 A. J. I. L. 875. See also 14 Clunet (1887), 598 
and 6 Moore’s Dig., Sec. 1008. 


Unlawful captures by privateers render the state responsible. 


France v. New Grenada, Ecuador and Venezuela, 49 Brit. & For. St. 
Pap. 1301; Great Britain v. Buenos Aires, July 19, 1830, 18 Brit. & For. 
St. Pap. 685, La Fontaine, 92; United States v. Venezuela, May 1, 1852, 
2 U.S. Treaties and Conventions, 1842. 


SUBORDINATE OFFICERS AND EMPLOYEES 


Administrative Officers. The responsibility of the state for the acts of 
subordinate officers and employees must ordinarily be predicated upon some 
independent delinquency of the state, either a failure to disavow the act by 
disciplining the officer, or a denial of justice. Some of the circumstances 
upon which complicity or condonation of the government is presumed and a 
resulting responsibility founded are the following: a ratification or tacit 
adoption of the wrongful act; 


Montano (Peru) v. United States, Jan. 12, 1863, Moore’s Arb. 1630 
(approval by Secretary of State Marcy of the wrongful act of a marshal 
in negligently failing to execute a private judgment); Braden v. United 
States, 16 Ct. Cl. 389 (ratification by Congress of unauthorized act); 
Miller (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 2974 (appointing the 
wrongdoer to high office in the government—Dictum by Lieber); see also 
Bovallins and Hedlund (Sweden and Norway) v. Venezuela, Mar. 10, 
1903, Ralston 952. 
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a negligent failure or refusal to prevent the wrong, there being opportunity 
to prevent it; 


Jonan (U. 8S.) v. Mexico, July 4, 1868, Moore’s Arb. 3251; Kellet (U. S.) 
v. Siam, 1862, La Fontaine, 604; Schooner Hope (U. 8S.) v. Brazil, Jan. 
24, 1849, Moore’s Arb. 4615; Stubbs (U. S.) v. Venezuela, 1903 (U. S. 
brief, Morris’ Report, 122); Panama police assaults, July 4, 1912, For. 
Rel., 1913, p. 1069; 1914, p. 985; 1915, p. 1162; 1916, p. 918; Garrison 
(U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3129 (prevention of appeal 
by unlawful intrigues); Armenie claim (France) v. Turkey, 1894, 2 R. G. 
D. I. P. (1895) 623. 


a refusal to investigate an assault or other injurious act 


Bark Jones (U. 8S.) v. Great Britain, Feb. 8, 1853, Moore’s Arb. 3050; 
see also Rule 3 of Nicaraguan-American Mixed Claims Commission, 1911. 


or negligence in investigating a case; 


Panama police assaults, July 4, 1912; De Brissot, et al. (U. 8S.) v. 
Venezuela, Dec. 5, 1885, Moore’s Arb. 2967. 


a failure to furnish access to the courts to the injured individual 
Calvo, sec. 1263. (This is, of course, equivalent to a denial of justice.) 


or by a pardon of the guilty offenders which deprived an injured party of all 
redress against them; 


Cotesworth and Powell (Gt. Brit.) v. Colombia, Dec. 14, 1872, Moore’s 
Arb. 2050, 2082; and case of Joy, a British subject in Colombia, decree of 
Dec. 1868, cited at p. 2085. 


or a failure to try to arrest and punish the offender 


Wilson case (U. S.) v. Nicaragua, 1894, For. Rel. 1894, 470 et seq.; 
Zambrano case (Mexico) v. United States, For. Rel. 1904, 473-482; De 
Brissot (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 2967; Maal 
(Netherlands) v. Venezuela, Feb. 28, 1903, Ralston, 914; Davy (Gt. Brit.) 
v. Venezuela, Feb. 13, 1903, zbid., 410; Dominique (France) v. Venezuela, 
Feb. 19, 1902, Sen. Doc. 533, 59th Cong., Ist sess. 185, 207. 


even though no request for such punishment was made. 


Bovallins (Sweden and Norway) v. Venezuela, March 10, 1903, Ralston, 
952. 


As will be seen hereafter, these circumstances have also served to fasten 
liability on the State where the injury was committed by an individual. 


Inferior Judges and Courts. It is a general principle of international law, 
rarely departed from, that the acts of inferior judges or courts do not render 
the state responsible, when the claimant has failed to exhaust his local 
means of redress by judicial appeal or otherwise. 

Blumhardt (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3146; Wilkin- 


son (U. 8S.) v. Mexico, ibid. 3145; Smith (U.S.) v. Mexico, ibid. 3146; Burn 
(U. S.) v. Mexico, ibid. 3140; Jennings, et al. (U. S.) v. Mexico, ibid. 
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3135; Leichardt (U. S.) v. Mexico, ibid. 3133; Cramer (U. S.) v. Mexico, 
ibid. 3250; Bensley (U. S.) v. Mexico, March 3, 1849, ibid. 3016; Wilson 
(U. 8.) v. Mexico, ibid. 3021; De Zeo (Italy) v. Venezuela, Feb. 13, 1903, 
Ralston, 693; Croft (Gt. Brit.) v. Portugal, award Feb. 7, 1856, Moore’s 
Arb. 4979. 
Only the highest court to which a case is appealable is ordinarily considered 
a state agent which may render the state responsible. 

French indemnity of 1831, Moore’s Arb. 4472-73; the Van Ness Con- 
vention between the United States and Spain, Feb. 17, 1834, bid. 4544. 
The acts of judges in their private capacity or so grossly violative of their 

judicial functions that they may be held personal acts, do not entail any re- 
sponsibility of the state. 

Thus the fraud and corruption of a municipal judge were held by At- 
torney General Akerman in the Caroline case against Brazil not to involve 
the liability of Brazil, and the United States returned a portion of an in- 
demnity already paid (18 Stat. L. 70); 13 Op. Atty. Gen. 553. See also 


Rebecca (U. 8S.) v. Mexico, March 3, 1849, Moore’s Arb. 3008 (judge fled 
with money deposited in court). 


It is not always easy to distinguish personal acts from wrongful official 
acts. The latter may render the state responsible if an actual injury is 
not remedied by higher courts or if there is a denial of justice. 

Cotesworth and Powell (Gt. Brit.) v. Colombia, Dec. 14, 1872, Moore’s 
Arb. 2050, at p. 2084, parag. 9 (negligent absence of judge from his official 
post). Mr. Seward, Sec’y of State, to Mr. Webb, Dec. 7, 1867, 2 Wharton 
615 (fraudulent decision). In the case of Meade v. Spain, Spain ac- 
knowledged her liability for the palpable misconduct of her judicial tri- 
bunals. Moore’s Arb. 3238. 


Acts of Soldiers. Before the Hague Convention of 1907 concerning the 
laws and customs of war on land, the great majority of cases had held that 
the State was not responsible for the wrongful acts of unofficered soldiers, 
whether incident to a belligerent operation or merely wanton and unauthor- 
ized acts of robbery and pillage. Proof had generally been required that 
the soldiers had acted under the command of officers. (See the authorities 
cited in Borchard, Diplomatic Protection, pp. 193, footnote 2, 194, and in 
Eagleton, Responsibility of States, p. 61.) 

By Article 3 of the Hague Convention of 1907 concerning the laws and cus- 
toms of war on land, the State is made liable “for all acts committed by 
persons forming part of its armed forces.””’ This apparently abolishes the 
restriction of the former rule requiring that officers shall be in command of 
such wrongdoing soldiers. 


ARTICLE 8 
(a) A state is responsible if an injury to an alien results from its non-per- 


formance of a contractual obligation which it owes to the alien, if local reme- 
dies have been exhausted without adequate redress. 
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(b) A state is not responsible if an injury to an alien results from the non- 
performance of a contractual obligation which its political subdivision owes 
to an alien, apart from responsibility because of a denial of justice. 


COMMENT 


(a) This article (paragraph a), states a rule which is believed to be gener- 
ally accepted. Contracts which the state concludes with aliens create obli- 
gations which the state must perform and, subject to the exhaustion of local 
remedies, it will be responsible to the alien’s state for non-performance. 
The article implies, of course, an unlawful or wrongful non-performance. 
How far state legislation for recognized public purposes may validly modify 
contractual obligations is a question which cannot be entered upon here. 
Where the responsibility of a state arises from its failure to perform its con- 
tract, the procedure for the enforcement of the responsibility is often dif- 
ferent from the procedure for the enforcement of responsibility arising from 
other injuries. The text of Article 8 does not deal with such procedure, but 
it may be noted that states are less hesitant in pressing claims arising out of 
delicts. Certain limitations on the state’s power to enforce contract claims 
have been laid down, as in the Hague Convention of 1907 concerning the 
limitation on the employment of force for the recovery of contract debts. 

(b) With respect to contracts concluded by aliens with political subdivi- 
sions of the state, the second paragraph records an exception from the pro- 
visions of Article 3 relating to the responsibility of a state for the wrongs of 
its political subdivisions. 

Inasmuch as the philosophical basis of legal responsibility and of reparation 
is to provide a remedy for a disappointment in normal expectations, it would 
seem that for loans or contracts undertaken by independent contracting 
units of a federal state, the central government, in the absence of local con- 
stitutional provisions, should not be held responsible. The creditor did not 
expect this in the first place and should be able to hold the central govern- 
ment responsible only if it has failed to afford judicial or administrative 
remedies against the delinquent unit, in which event responsibility is based 
on a denial of justice. Such denial of justice may arise in connection with 
any contract whether made by the central government or a constituent unit. 

In order that a contract shall be binding on the state, it must have been 
validly concluded by those who represented the state. In contractual 
matters the power of officers of a state, superior and inferior, to bind the 
state is limited by their legal authority under its municipal law to enter into 
such obligations. 

Pierce v. United States, 1 Court of Claims 270; Revised Statutes, section 
3679; Dunwoody v. United States, 143 U. 8. 578; Lew Wallace (U. S.) v. 
Mexico, July 4, 1868, Moore’s Arb. 3475; Beales, et al. (U. S.) v. Venezuela, 
December 5, 1885, Moore’s Arb. 3548; Bernadou (U. 8S.) v. Brazil, Moore’s 


Arb. 4620, and other cases cited in Borchard, Diplomatic Protection of 
Citizens Abroad, p. 183, note 5. The government may ratify the act of an 
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agent originally unauthorized. Pvzerce v. United States, 7 Wall. 666; Hooe 

v. United States, 218 U. S. 332, 336; Zander (U. S.) v. Mexico; Act of 

March 3, 1849, Moore’s Arb. 3433. 

Most of the problems in connection with contract claims arise not on the 
question whether the obligation is a valid one or when it exists, but on the 
issue as to the circumstances under which action will be taken to enforce the 
obligation. While this draft, in principle, does not deal with methods of 
enforcement of state responsibility, the exceptions to the rule against press- 
ing diplomatic claims arising out of contract are so many and have presented 
themselves in practice so often, that the comment would be very defective if 
it did not briefly cite the precedents in support of the principal exceptions to 
the rule. 

While formal claims for mere breach of contract are rare, most states 
whose nationals have sustained damage by alleged breach of contract have 
not hestitated to use good offices to bring about a friendly adjustment. 

In its practice of not presenting formal diplomatic claims for mere breach 
of contract, the United States has always been careful to limit the practice 
to cases entirely free from any qualifying factors. 

The responsibility which exists for breach of contract as set forth in the 
text is supported by the following cases, where circumstances have induced 
governments to depart from their common practice of withholding formal 
interposition. 

1. The United States has on several occasions insisted that its citizens 
entering into contracts with another state shall have free and fair access to 
the courts of that state and that those courts shall be so organized that fair 
dispensing of justice may be presumed. Secretary of State Evarts once said 
that when a government does not hold itself amenable to judicial suit by 
foreign claimants on contracts made with it, their claims may be held to form 
an exception to the general rule of non-interposition as to contracts, 

Mr. Evarts, Sec’y of State, to Mr. Gibbs, Oct. 31, 1877, Wharton, 

Digest II, 662. This statement occurs in Mr. Evarts’ opinion in the case 

of Sparrow v. Peru, 6 Moore’s Dig. 720. See also For. Rel., 1895-6, 

II, 1036-1055. 
and in a subsequent case in Haiti, the Lazare case, Mr. Evarts added: 


“The Government of the United States will insist on fair and impartial 
examination and adjudication by Haiti, without discrimination as to na- 
one gr of a contractual claim of a citizen of the United States against 

aiti.”’ 

Mr. Evarts to Mr. Langston, Minister to Haiti, Dec. 13, 1877, 6 Moore’s 
Dig. 724. Fora history of the Lazare case, see Moore’s Arb. 1749, et seq. 


Mr. Bayard in stating the general practice of refusal to press contract 
claims excepted the case of discrimination against a citizen by the debtor 
government and a denial of a judicial remedy against it. 


Mr. Bayard, Sec’y of State, to Mr. Hall, Minister to Central America, 
Mar. 27, 1888, For. Rel., 1888, I, 186. See also Moore’s Dig. VI, 727. 
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2. Cases have frequently occurred in which the contracts of states with 
aliens were arbitrarily annulled by the contracting government without re- 
course to a judicial determination of the terms of the contract or of the 
legality of the Government’s act. An act of this kind has generally been 
held by the Department of State of the United States to be a confiscatory 
breach of the contract and to warrant a formal claim as in cases of tort. 
Any weakening of the judicial remedy of the alien has been held equally to 
modify the ordinary practice of non-interposition in contract cases. The 
practice in such cases has perhaps been best stated by Lewis Cass, when 
Secretary of State, as follows: 


“It is quite true, for example, that under ordinary circumstances when 
citizens of the United States go to a foreign country they go with an im- 
plied understanding that they are to obey its laws, and submit themselves, 
in good faith, to its established tribunals. When they do business with its 
citizens, or make private contracts there, it is not to be expected that either 
their own or the foreign guvernment is to be made a party to this business 
or these contracts, or will undertake to determine any disputes to which 
they may give rise. The case, however, is very much changed when no 
impartial tribunals can be said to exist in a foreign country, or when they 
have been arbitrarily controlled by the government to the injury of our 
citizens. So, also, the case is widely different when the foreign govern- 
ment becomes itself a party to important contracts, and then not only 
fails to fulfill them, but capriciously annuls them, to the great loss of 
those who have invested their time and labor and capital from a reliance 
upon its own good faith and justice.” 

Mr. Cass, Sec’y of State, to Mr. Dimitry, May 3, 1860, Moore’s Dig. 
VI, 287. 

In a previous communication to Mr. Lamar, Minister to Central America, 


Mr. Cass stated: 


“‘What the United States demand is that in all cases where their citizens 
have entered into contracts with the proper Nicaraguan authorities, and 
questions have arisen or shall arise respecting the fidelity of their execu- 
tion, no declaration of forfeiture, either past or to come, shall possess any 
binding force unless pronounced in conformity with the provisions of the 
contract, if there are any; or if there is no provision for that purpose, then 
unless there has been a fair and impartial investigation in such a manner as 
to satisfy the United States that the proceeding has been just and that the 
decision ought to be submitted to.” 

Mr. Cass, Sec’y of State, to Mr. Lamar, Minister to Central America, 
July 25, 1858, Wharton, II, 661; Moore’s Dig. VI, 723-724. See also 
Mr. Cass to Mr. Jerez, May 5, 1859, Moore’s Dig. VI, 724; Mr. Bayard, 
Sec’y of State, to Mr. Scott, Minister to Venezuela, June 23, 1887, Moore’s 
Dig. VI, 725. 


The forcible deprivation of the property and franchises of a citizen of the 
United States without due legal process is considered as a tort and the claim 
will be pressed on that ground regardless of its contractual origin. 


The interposition of the Department of State in the case of the New 
York and Bermudez Co. v. Venezuela was based on the ground that the 
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company was deprived of its rights by an abuse of judicial process, Sen. 
Doc. 413, 60th Cong., Ist sess., 123-159. The United States and Vene- 
zuela Co. claim v. Venezuela, ibid. 95-118, which the Department was 
willing to submit to arbitration, was diplomatically settled by agreement 
of Aug. 21, 1909, For. Rel., 1909, p. 624. 

Delagoa Bay Railway case, McMurdo (U. S.) v. Portugal, For. Rel., 
1900, 903; 1902, 848-852. See also Moore’s Dig. VI, 727-728; Moore’s 
Arb. 1865-1899. See the claim of Emery (U. 8S.) v. Nicaragua, settled by 
agreement of Sept. 18, 1909, For. Rel., 1909, 463. 

For the El Triunfo case, Salvador Commercial Co. (U. S.) v. Salvador, see 
For. Rel., 1902, 838-880, and the learned arguments of W. L. Penfield, 
Solicitor for the Department of State, 839-848. See also the legal opinion 
(Gutachten) of Professor Ludwig von Bar, given at the request of the 
Government of Salvador, which is printed under the title ‘“‘ Eine interna- 
tionale Rechtsstreitigkeit,”’ in 45 Jhering’s Jahrbiicher, 161-210. 

See also the case of May (U. S.) v. Guatemala, For. Rel., 1900, 648-674, 
Jenner, Arbitrator, Moore’s Dig. VI, 730. In Oliva (Italy) v. Venezuela, 
Feb. 13, May 7, 1903, it was held that claimant’s unlawful expulsion, pre- 
venting compliance with the contract, was an arbitrary act, justifying 
damages for money expended and time lost, Ralston, 771. See also 
Paquet (Belgium) v. Venezuela, March 7, 1903, Ralston, 269; Aboilard 
(France) v. Haiti, June 15, 1904, Arbitrators Vignaud, Renault, and Solon 
Menos, 12 R. G. D. I. P. (1905), Documents, 12, 13-17; Punchard, et al., 
Antioquia Railway (Gt. Brit.) v. Colombia, July 13, 1896, 88 B. & F. St. Pap. 
19; La Fontaine, Pasicrisie internationale, 544; Cedroni (Italy) v. Guate- 
mala, March 18, 1898, La Fontaine, op. cit. 606; the concessions in the last 
case were gratuitous. 


Madison, at an early date in American history, distinguished between 
“compulsory measures” practiced upon United States citizens and ‘‘ volun- 
tary contracts,’ the possible results of which may be presumed to have been 
in the contemplation of the parties. 


Mr. Madison, Sec’y of State, to Mr. Livingston, Oct. 27, 1803, Moore’s 
Dig. VI, 707. 


Numerous other cases have occurred where the arbitrary annulment of a 
contract by the Executive without appeal to the courts was held to justify 
diplomatic interposition and to render the state responsible. 


Sen. Doc. 413, 60th Cong., Ist sess., p. 105. Rudloff (U. S.) v. Vene- 
zuela, Feb. 17, 1903, Ralston, 187; Kunhardt (U. 8S.) v. Venezuela, Morris’ 
Rep., Sen. Doc. 317, 58th Cong., 2nd sess., 189-190; Selwyn (Gt. Brit.) v. 
Venezuela, Feb. 13, 1903, Ralston, 322; North and South American Con- 
struction Co. (U. S.) v. Chile, Aug. 7, 1892, Moore’s Arb. 2318, and final 
settlement in For. Rel., 1895, I, 85, 86; Milligan (U. S.) v. Peru, Dec. 4, 
1868, Moore’s Arb. 1643. 


Nor has the presence of the Calvo clause in the contract been considered as 
denying to the claimant’s state the right to interpose in his behalf where 
there has been an arbitrary annulment of the contract by the local govern- 
ment. (See Article 17, infra.) 
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3. Various acts of foreign governments have been construed as sufficiently 
arbitrary to warrant a state in interposing in contract claims or to authorize 
international commissions to award indemnities. Thus, the proposed de- 
preciation by Haiti of the value of certain bonds issued to American citizens 
for work and materials resulted in a protest from the United States. 
Mr. Sherman, Sec’y of State, to Mr. Powell, Minister to Haiti, Oct. 26, 
1897, Moore’s Dig. V1, 729. 
Lord Salisbury, the British Foreign Secretary, protested likewise against a 
proposed act of Peru tending to weaken certain security hypothecated to 
the holders of Peruvian bonds. 


Lord Salisbury to Sefiior Pividal, Peruvian Minister, Nov. 26, 1879, 
quoted from Parliamentary Papers in Moore’s Dig. VI, 724. 


So, the diversion of the security of certain revenue pledged to the payment of 
the claims of citizens of the United States, even when contractual in origin, 
has been held to warrant a claim for reparation. 
Walter (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 3567-3568; 
Moses (U. 8S.) v. Mexico, July 4, 1868, Moore’s Arb. 3465. See also the 


cancellation of the Greffiihle concession in Zanzibar (France) v. Great 
Britain, 1892, La Fontaine, 618, Moore’s Arb. 4939. 


The seizure by the President of the Dominican Republic of the Ozama 
bridge brought about the diplomatic interposition of the United States in 
behalf of Thurston, an American engineer who had built the bridge under 
contract with that government. 


Ozama Bridge claim, Thurston (U.S.) v. Dominican Republic, For. Rel., 
1898, 274-291. 


A recent case of this character was the arbitrary expulsion of Treasurer- 
General Shuster from Persia, in which case the Department of State of the 
United States took an interest and secured the full payment of salary for the 
entire unexpired time of the contract. 

Article of Clement L. Bouvé, “‘ Russia’s Liability in Tort for Persia’s 


Breach of Contract,” citing note of Secretary of State Knox of Dec. 1, 
1911,6 A. J. I. L. (1912), 396-407. 


4. The equitable character of the claim has at times induced the Depart- 
ment of State of the United States to recede from its practice of declining 
official interposition where the claim originated in a contract. 

Mr. Evarts, Sec’y of State, to Sir E. Thornton, May 2, 1879, Wharton’s 

Dig. II, 658; see also correspondence between Mr. Fish and Mr. Thomas 


in 1874 in Landreau v. Peru, Moore’s Dig. VI, 714-715. See Award, 
Oct. 26, 1922, 17 A. J. I. L. (1923), p. 157. 


Equitable considerations alone, however, have rarely induced any stronger 
action than the use of good offices. 

5. Where a definite arrangement for the settlement of the claim has been 
made between the alien and the state, the breach of the settlement has 
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given rise to responsibility, notwithstanding the contractual origin of the 
claim. 


Lord John Russell, British Foreign Sec’y, to Sir C. L. Wyke, Mar. 30, 
1861, 52 St. Pap. 238, quoted also in Moore’s Dig. VI, 719; Claim of War- 
ing Brothers, railroad contractors (Gt. Brit.) v. Brazil, in which Great Brit- 
ain insisted on the carrying out by Brazil of a decree which appropriated 
an indemnity for the loss sustained by the Waring Brothers due to the 
government’s rescission of the contract, Moore’s Dig. VI, 720-721, For. 
Rel., 1887, 54,55. Sparrow claim v. Peru, For. Rel., 1895, II, 1036-1055; 
1896, 492-494. The French claims against Venezuela liquidated under 
the convention of July 29, 1864, Moore’s Dig. VI, 711-712. See also the 
settlement of the claim of W. R. Grace (U. 8.) v. Peru, in which the failure 
of the government to pay a judgment against it was construed as a denial 
of justice warranting diplomatic interposition. Mr. Neill to Mr. Hay, 
Sec’y of State, Nov. 19, 1903, For. Rel., 1904, 678. 


6. It need hardly be added that contract claims have been freely sub- 
mitted to international arbitration and that claims commissions have inter- 
preted the protocols conferring jurisdiction broadly so as to include contract 
claims. 


See Hyde, International Law (1922), I, 559; Eagleton, op. cit. Ch. VII; 
and the recent case of IIlinois Central Railread Co. (U. S.) v. Mexico, 
Sept. 8, 1923, Opinions of the Commission, 15. 
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A state is responsible if an injury to an alien results from a denial of jus- 
tice. Denial of justice exists when there is a denial, unwarranted delay or 
obstruction of access to courts, gross deficiency in the administration of 
judicial or remedial process, failure to provide those guaranties which are 
generally considered indispensable to the proper administration of justice, 
or a manifestly unjust judgment. An error of a national court which does 
not produce manifest injustice is not a denial of justice. 


COMMENT 


A state has a duty under international law to administer justice with re- 
spect to aliens, and the failure to perform this duty may result in its becom- 
ing responsible to other states of which such aliens are nationals. A denial 
of justice may arise in various ways. An alien may be denied access to the 
courts or the administration of justice may be polluted by corruption, 
negligence or intentional wrongdoing, or he may be denied those guaranties 
which have generally been deemed indispensable to the effective administra- 
tion of justice. The term ‘‘justice”’ is used in the sense of the administration 
of the remedial process, which though usually in the hands of courts and 
judicial authorities may occasionally be vested in administrative or executive 
officials. An exact definition seems neither possible nor advisable. 


a 
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The claimant’s state should not, and generally does not, make representa- 
tions in the causes of its citizens brought before local tribunals, or in cases in 
which they are subject to the jurisdiction of the local law, except in the event 
of a denial of justice. This comment, therefore, will undertake to set out a 
number of precedents which indicate under what circumstances a denial of 
justice may be said to have occurred. 

The Guerrero draft defines “denial of justice” as a “refusal to allow 
foreigners easy access to the courts to defend those rights which the national 
law accords them. A refusal of the competent judge to exercise jurisdiction 
also constitutes a ‘denial of justice.’”’ 

The Institute defines the term as follows: 

1. ‘‘When the tribunals necessary to assure protection to foreigners do not 
exist or do not function.” [This contingency is dealt with under Article 4 of 
the present convention.] 

2. “‘When the tribunals are not accessible to foreigners.” [This pre- 
sumably is embodied in the first proposal of the Guerrero draft.] 

3. “‘When the tribunals do not offer the guaranties which are indispensable 
to the proper administration of justice.” [This possibility would not be 
excluded by the Guerrero draft, but it does not mention it. This provision 
is quite general, and does not clearly indicate whether the ‘‘offer’’ of ‘‘guar- 
anties’’ presupposes a general condition of defective justice, or an ineffective 
administration of justice in a particular case.] 

Article 6 of the Institute draft provides that ‘‘the State is likewise respon- 
sible if the procedure or the judgment is manifestly unjust, especially if it 
has been inspired by ill-will toward foreigners, as such, or as citizens of a 
particular state.’ Perhaps the inclusion of “‘manifestly unjust’ “proce- 
dure”’ would cover the case of specific maladministration of justice in a par- 
ticular case. In the present draft ‘‘a manifestly unjust judgment”’ has been 
assimilated to a denial of justice. What is meant by the term will be ex- 
plained below. 

Denial of justice has been used popularly in several senses. On the one 
hand it has been employed as an expression equivalent to international 
wrongdoing or international delinquency or some outrageous act attributable 
to the State. This view seems somewhat too broad and it has seemed pref- 
erable to employ the term in a narrower sense, indicating some serious defect 
in the administration of the remedial process. In the Janes and in the 
Chaitin cases before the Mixed Claims Commission, United States and Mex- 
ico (Opinions of the Commission, page 108, 427) an exhaustive discussion of 
the term took place. The presiding commissioner favored the view that the 
term should be employed only to describe a gross deficiency in the adminis- 
tration of justice when invoked by the alien as a plaintiff, or in the prosecu- 
tion by the state of a wrongdoing individual or subordinate officer who is 
charged with having injured an alien. This seems somewhat too narrow a 
use of the term, for the alien may well be denied justice even when he is a 
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defendant. Ina general way, the failure to apprehend a criminal, denial of 
free access to the courts, failure to render a decision or undue delay in ren- 
dering judgment, corruption in the judicial proceedings, discrimination or 
ill-will against the alien as such, or as a national of a particular state, the 
refusal in bad faith to apply the local law, executive or legislative inter- 
ference with the freedom or impartiality of the judicial process, failure to 
execute the judgment, denial of an appeal where local law ordinarily permits 
it, negligently permitting a prisoner to escape, refusal to prosecute the guilty, 
or the premature pardon of a convicted person, have all been deemed, under 
particular circumstances, instances of ‘‘denial of justice.”” Precedents will 
be cited hereafter. 

The article of the Institute of International Law on this subject is fairly 
broad. It includes inadequacy of tribunals insuring protection to foreigners, 
inaccessibility to such tribunals, and a lack of the ordinary guaranties for the 
proper administration of justice. The Institute rules also impose, as dis- 
tinct from denial of justice, responsibility for a “‘manifestly unjust” proced- 
ure or judgment, especially if inspired by ill-will toward foreigners or particu- 
lar foreigners. 

This enumeration, like the rule in the text, seeks to attain a description or 
definition of ‘“‘bad faith” or gross defectiveness in the judicial or remedial 
process. For mere error (not involving bad faith) of courts, functioning 
properly in applying local law, no one has suggested international respon- 
sibility. 

See Pomeroy, Lectures on International Law in Time of Peace (Wool- 
sey’s ed. 1886), p. 249, to the effect that no state warrants “the infalli- 


bility of its own tribunals.”’ See also Anzilotti in 13 R. G. D. I. P. (1906) 
22. 


Where administrative officials deny or block access to the courts, responsi- 
bility would, of course, be incurred under the rules stated. 

The views adopted in the Guerrero draft and report are quite different. 
Conclusions 6 and 7 read as follows (appendix No. 7): 


“6. The duty of the state as regards legal protection must be held to 
have been fulfilled if it has allowed foreigners access to the national courts 
and freedom to institute the necessary proceedings whenever they need to 
defend their rights. 

“Tt therefore follows: 

“(a) That a state has fulfilled its international duty as soon as the 
judicial authorities have given their decision, even if those authorities 
merely state that the petition, suit or appeal lodged by the foreigner is not 
admissible; 

“(b) That a judicial decision, whatever it may be, and even if vitiated 
by error or injustice, does not involve the international responsibility of 
the state. 

“7, On the other hand, however, a state is responsible for damage 
caused to foreigners when it is guilty of a denial of justice. 
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“ Denial of justice consists in refusing to allow foreigners easy access to 
the courts to defend those rights which the national law accords them. 
A refusal of the competent judge to exercise jurisdiction also constitutes a 
denial of justice.”’ 


These rules proceed from the belief that a state has fully complied with its 
international duties, if it establishes independent courts for the administra- 
tion of justice. No matter what the decision, even if intentionally erroneous 
and though it grossly misinterpret the law, and though it be “‘unjust”’ or 
“manifestly unjust,’ foreigners have, according to the proposals of the re- 
port, no ground to complain or seek an appeal to the diplomatic or interna- 
tional forum. To do so, would be to infringe the “sovereignty” of the state. 
Only if the state provides no courts, or if it refuses foreigners access to the 
courts on the same terms with nationals (cautio judicatum solvi excepted?), or 
if the court refuses to proceed with the case or render a decision, is a ‘‘ denial 
of justice’”’ established, entailing international responsibility. The mere 
rendering of a decision, regardless of its character, refutes the possibility of a 
“denial of justice.’”’ Delay would not be equivalent to a denial of justice. 

This view has been occasionally advanced in diplomatic controversy, but 
it is not generally accepted. It seems unlikely that a mere argument based 
on the “equality of states” and ‘“‘sovereignty”’ will persuade all states to 
bind themselves to such narrow definition of ‘‘denial of justice.” This 
convention has adopted a broader definition under which states whose 
administration of justice invites general confidence, will seldom be respon- 
sible. 

Errors of Courts. The Department of State of the United States has on a 
number of occasions expressed its adherence to the rule of this convention 
that a government is not responsible for the mistakes or errors of its courts 
not constituting a denial of justice. 

Mr. Marcy, Sec’y of State, to Chevalier Bertinatti, Dec. 1, 1856, Moore’s 
Dig. VI, 748 (court exceeding jurisdiction). See also Mr. Marcy, Sec’y of 
State, to Baron de Kalb, July 20, 1855, 2 Wharton’s Dig. 505, and Mr. 
Bayard, Sec’y of State, to Mr. Morrow, Feb. 17, 1886, Moore’s Dig. VI, 
280. Manfield’s opinion in the Silesian loan case, cited by Randolph, 
Atty. Gen., in Pagan’s case, 1 Op. Atty. Gen. 25, 32. Mr. J. C. B. Davis 
to Mr. Chase, Jan. 10, 1870, Moore’s Dig., 6, 750; United States v. Dun- 
ningham, 146 U. 8. 338, 351. Nor is the judge personally responsible for 
his errors to third parties. Mr. Davis to Mr. Chase, Jan. 10, 1870, Moore’s 
Dig. VI, 750; Tchernoff, 288. See also the correspondence of Lord Salisbury 
and Lord Granville (1879-1881) in the case of the City of Mecca, held liable 
by a Portuguese court for negligently sinking a Portuguese steamer eighteen 
miles off the Tagus River, 74 Brit. and For. St. Pap. 1163 ff., summarized 
by Baty, International Law 172-175. 

The rule has been supported by international tribunals. Barron, 
Forbes and Co. (Gt. Brit.) v. United States, May 8, 1871, Moore’s Arb. 
2525; Yuille, Shortridge & Co. (Gt. Brit.) v. Portugal, March 8, 1861, La 


Fontaine, 378; Alfaya (U. S.) v. Spain, Feb. 12, 1871 Mss. Dept. of State 
(not in Moore). 


ARTICLE 9 177 


By way of exception, Great Britain granted to an American citizen 
(Lillywhite) compensation for his erroneous conviction and imprisonment 
in New Zealand, to which even a British subject would not have been en- 
titled. For. Rel. 1901, 231-236. Similarly, France paid a heavy indem- 
nity to Great Britain for the erroneous conviction and detention of Mr. 
Shaw, a British subject in Madagascar, 19 Hertslet’s Com. Treaties, 
201-203. See also Bark Jones (U.S.) v. Great Britain, Feb. 8, 1853, Moore’s 
Arb. 3051, where an erroneous assessment of costs was considered a ground 
of government responsibility. In addition, the government declined to 
investigate, on remonstrance. 


Professor de Martens in the Costa Rica Packet case, one of the most impor- 
tant of recent arbitrations, held the Dutch Government liable for the (as he 
found) wrongful exercise of jurisdiction by a Dutch court over a British 
captain on account of certain alleged offenses committed beyond the three- 
mile limit. Notwithstanding the fact that the court found it had no juris- 
diction and acquitted the defendant, de Martens held the Netherlands 
Government liable for having ordered the detention and for certain hard- 
ships connected therewith. 


Costa Rica Packet (Gt. Brit.) v. Netherlands, May 16, 1895, Moore’s 
Arb. 4948-4954; 89 Br. & For. St. Pap. 1181, et seqg., 1284. 


Few arbitral awards have been more severely criticized than the decision in 
the Costa Rica Packet case. 

Baty, International Law, 197, 227-231. See also the following articles 
on the case: A. E. Bles in 28 R. D. I. (1896), 452-468; Jules Valery in 5 
R. G. D. I. P. (1898), 57-66; Gustave Regelsperger in 4 zbid. (1897); 
Tchernoff, op. cit., 290. See also reference to the correspondence arising 
out of the decision of a Portuguese court in the case of the British S. S. 
City of Mecca, supra., 

While, on principle, the erroneous or merely unjust decision of a court involv- 
ing no unlawfulness or irregularity in procedure should not involve the state 
in responsibility, 

The earlier writers considered an unjust judgment a ground for reprisals, 
and equivalent to a denial of justice. See citations from Grotius, Bynker- 
shoek, and Vattel referred to by Wheaton, Dana’s edition, section 391. 
This view is approved by Wheaton and Triepel. 


the failure of the higher courts to disapprove violations of national or inter- 
national law by minor officials or other authorities has served to render the 
state responsible. 

Many decisions of prize courts support unlawful captures. Dana’s 
Wheaton, secs. 392, 396. See Kane’s notes on Convention with France of 
July 4, 1831, p. 31, and unlawful exactions of duties by Denmark at Kiel, 
confirmed by Danish courts, 20 Br. & For. St. Pap. 838, and Danish 
indemnities under treaty of March 28, 1830, Dana’s Wheaton, sec. 397. 

A flagrant or notorious injustice is not easily distinguishable from a denial 
of justice. In this convention the two are assimilated. 
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While in theory an unjust judgment reached by proper observance of 
national law and the forms of civilized justice does not render the state 
responsible, it will be noticed hereafter under the head of “manifestly unjust 
judgment”’ (infra, p. 61) that the rule is subject to the qualification that the 
unjust judgment be not a travesty upon justice or grotesquely unjust, in 
which event state responsibility may be incurred. 

The judgment of a court in violation of a treaty 

Van Bokkelen (U. 8S.) v. Haiti, May 24, 1888, Moore’s Arb. 1807, 1822; 


La Fontaine, 307; Yuille, Shortridge and Co. (Gt. Brit.) v. Portugal, March 
8, 1861, 61 Br. & For. St. Pap. 841; La Fontaine, 377-385. 


or of international law serves to render the state responsible. 
See Costa Rica Packet Case, supra and Article 2 of this convention. 


The regularity of a court’s practice and procedure are to be judged in first 
instance by the local law. For example, in countries in which the inquisi- 
torial system of criminal law prevails, a fair application of the law to aliens 
and citizens alike removes all ground of complaint on the part of foreign 
countries, even of those adopting the accusatory system. Provided the 
system of law conforms with reasonable principles of civilized justice and 
provided that it is fairly administered, aliens have no cause for complaint 
in the absence of an actual denial of justice. 


E.g., in Trumbull (Chile) v. United States, Aug. 7, 1892, Moore’s Arb. 
3255-61, where claimant was ultimately acquitted of a charge of violating 
the neutrality laws, it was held that he was not entitled to an indemnity, 
for he had been ‘‘regularly indicted, tried, and acquitted in accordance 
with the ordinary proceedings of courts of justice, and that he had been 
subjected to no improper treatment.’”’ See also White (Gt. Brit.) v. Peru, 
award April 13, 1864, Moore’s Arb. 4967, at 4968; Ullman, De la responsa- 
bilité de ]’Etat en matiére judiciaire, Paris, 1911 (extract from Lapra- 
delle’s and Politis’ Recueil des arbitrages, v. II); Forte (Gt. Brit.) v. Brazil, 
award June 18, 1863, 53 St. Pap. 150, Moore’s Arb. 4925; Mr. Webster, 
Sec’y of State, to the President in Thrasher’s case, 2 Wharton 613, and 
other extracts in 2 Wharton, secs. 230 and 230a. 


As in the case of other officials the state is responsible in the case of wrong- 
ful acts of its judges or courts which it negligently fails to prevent or punish, 
or against which judicial recourse is closed to the injured individual. 


Jonan (U. 8S.) v. Mexico, July 4, 1868, Moore’s Arb. 3251 (failure of 
Mexican Government to prevent illegal assumption of jurisdiction by its 
courts, on remonstrance. It is presumed the government had the 
necessary power). Cotesworth and Powell (Gt. Brit.) v. Colombia, Moore’s 
Arb. 2050, 2085 (condonation of illegal act of judge by an amnesty or 
pardon, thereby also depriving claimant of all appellate recourse or re- 
dress); Bark Jones (U. 8S.) v. Great Britain, Feb. 8, 1853, Moore’s Arb. 
3051 (refusal to investigate an unjust judgment, but on the contrary 
sustaining it after remonstrance); Holtzendorff, Handbuch, II, 74; Fiore, 
Dr. int. codifié, sections 339, 340; Calvo, I, sec. 348; Pradier-Fodéré, I, 
section 402; Bluntschli, sec. 340. 
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Conditions Incident to Responsibility. It is interesting to observe that a 
claimant government has occasionally undertaken to determine for itself 
whether a denial of justice has taken place as a condition of the espousal of a 
claim. Thus, Secretary of State Fish in this connection remarked: 


“Foreign governments have a right, and it is their duty, to judge 
whether their citizens have received the protection due to them pursuant 
to public law and treaties.’ Mr. Fish, Sec’y of State, to Mr. Foster, 
Dec. 16, 1873, Moore’s Dig. VI, 265. See also Mr. Bayard to Mr. 
Morgan, April 27, 1886, Moore’s Dig. VI, 668. 


It has also sometimes been denied that the defendant state can judge 
whether a denial of justice has taken place. Thus, Secretary of State 
Blaine said: 


“Where the question presented is whether the Government of a country 
has discharged its duty in rendering protection to the citizens of another 
nation,” it cannot “‘be conceded that that government is to be the judge 
of its own conduct.”’ Mr. Blaine, Sec’y of State, to Mr. Dougherty, 
Jan. 5, 1891, Moore’s Dig. VI, 805. 


Before taking up specific examples of denial of justice in international 
practice, it may be well to recall certain fundamental principles. The rule 
that those who resort to foreign countries are bound to submit to the local 
law as expounded by the judicial tribunals is disregarded only under ex- 
ceptional circumstances. 


Mr. Forsyth, Sec’y of State, to Mr. Semple, Feb. 12, 1839, 6 Moore’s 
Digest, 249. 


Secretary of State Bayard in 1886 stated that “when application is made to 
[the] Department for redress for the supposed injurious actions of a foreign 
judicial tribunal, such application can only be sustained on one of two 
grounds: 


“‘(1) Undue discrimination against the petitioner as a citizen of the 
United States in breach of treaty obligations, or 

**(2) Violation of those rules for the maintenance of justice in judicial 
enquiries which are sanctioned by international law.” 


Mr. Bayard, Sec’y of State, to Mr. Morrow, Feb. 17, 1886, Moore’s 
Dig. VI, 280, 2 Wharton 649. See also Grotius III, ch. 2, sec. 5; Vattel, 
II, ch. 18, sec. 350; Pradier-Fodéré, sec. 403; G. F. de Martens, Précis, 
sec. 96; Baty, 163, et seg., 172, 233; Phillimore, 3rd ed. II, 4. 


The limitations implied in the latter principle must be clearly understood. 
They restrict formal claims to cases in which the judicial proceedings have 
violated the universally recognized principles of civilized justice. For 
example, the system of criminal law in force in many countries is different 
from that applied in American courts; e.g., the inquisitorial system prevails 
in many countries, and trial by jury, habeas corpus and certain safeguards 
which American laws provide for the benefit of the accused are unknown. 
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See Webster’s Report to the President in Thrasher’s case, Dec. 23, 
1851, 2 Wharton 613; Mr. Marcy, Sec’y of State, to Mr. Jackson, Apr. 6, 
1855 ibid. 614; Mr. Frelinghuysen, Sec’y of State, to Mr. Lowell, Apr. 25, 
1882, For. Rel. 1882, 230. See also 2 Wharton, sec. 230a. 


Yet an American national who resorts to such a country is bound to submit 
to its law and judicial system, and his own government is justified in ad- 
vancing an international claim in his behalf only if the laws themselves, the 
methods provided for administering them, and the penalties prescribed are 
in derogation of the principles of civilized justice as universally recognized, 
or if, in a specific case, they have been subverted by the courts so as to dis- 
criminate against him as an alien or otherwise to perpetrate a technical 
denial of justice. 


See e.g., Mr. Marcy, Sec’y of State, to Mr. Fay, Nov. 16, 1855, 6 
Moore’s Dig., 655. Same to Mr. Jackson, Apr. 6, 1855, cbid. 275. Same 
to Mr. Starkweather, Aug. 24, 1855, ibid. 264. 


Treaties usually stipulate that nationals of the contracting parties shall 
have free access to the courts and such other safeguards for the regular 
conduct of judicial proceedings and the proper administration of justice as 
are provided by the local law for natives. But apart from treaty obligations, 
aliens must be accorded appropriate judicial recourse for the due protection 
of their rights. (See Article 5.) 

Even those states which seek to confine the diplomatic interposition of 


foreign governments on behalf of their nationals to the narrowest limits 
admit that a denial or undue delay of justice is a valid ground for such 
interposition. A few states have attempted to narrow the scope of diplo- 
matic interposition still further by providing a legislative definition of the 
term “denial of justice.” 


Honduras, Law of April 10, 1895, Art. 35, 87 Brit. & For. St. Pap. 706; 
Salvador, Law of Sept. 29, 1886, Arts. 39, 40 and 41, 77 Brit. & For. St. 
Pap. 116-118, For. Rel. 1887, 69 et seg. See 6 Moore’s Dig., 267, et seq. 


The law of Salvador of September 29, 1886, for example, provides (Art. 40): 


“It is to be understood that there is a denial of justice only when the 
judicial authority refuses to make a formal declaration upon the principal 
subject or upon any incident of the suit . . . ; consequently, the fact 
that the judge may have pronounced a decision or sentence, in whatever 
sense it may be, although it may be said that the decision is iniquitous or 
given in express violation of law, cannot be alleged as a denial of justice.”’ 


In other words, if a decision has been rendered, however iniquitous it may 
be, it would seem that a ‘‘denial of justice’? may not be alleged. Secretary 
Bayard in declining to admit that Salvador could thus make the decisions 
of its courts internationally binding, added that while ‘“‘it may be admitted 
as a general rule of international law that a denial of justice is a proper 
ground of diplomatic intervention, this . . . is merely the statement of a 


& 
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principle and leaves the question in each case whether there has been such 
denial to be determined by the application of the rules of international law.”’ 


Mr. Bayard to Mr. Hall, November 29, 1886, For. Rel. 1887, 80-81. 


It is hardly to be supposed that any other state, even among those which 
have concluded treaties providing for a renunciation of diplomatic claims in 
all cases except denial of justice, 


See treaty between Germany and Mexico, Dec. 5, 1882, Art. 18, 59 
Marten’s N. R. G., 474; treaty between Sweden and Norway and Mexico, 
July 29, 1885, Art. 21, 63 ibed. 690; France and Mexico, Nov. 27, 1886, 
Art. 1, 65 ibd. 843; Germany and Colombia, July 23, 1892, Art. 20, 69 
ibid. 842; Italy and Colombia, Oct. 27, 1892, Art. 21, 72 zbid. 313; Spain 
and Peru, July 16, 1897, Art. 6, 12 Olivart Coleccion, 348; France and 
Venezuela, Nov. 26, 1885, Art. 5, 62 Martens 684; United States and 
Peru, Sept. 6, 1870, Art. 37, 51 Martens 107; Great Britain and Bolivia, 
August 1, 1911, Art. 10, British Treaty Series, 1912, p. 223. 
Art. 3 of the Convention on the rights of aliens adopted by the Second 
International Conference of American States, 1901, provides: ‘‘ Wherever 
an alien shall have claims or complaints either civil, criminal or adminis- 
trative, whether against a state or its citizens, he shall present his claims 
to a competent court of the country and such claims shall not be made 
through diplomatic channels except in the cases where there shall have 
been on the part of the court a manifest denial of justice or unusual delay, 
or evident violation of the principles of international law.”’ (Sen. Doc. 3 
330, 57th Cong., Ist sess., 228.) fp 


would consider itself bound by a municipal legislative definition or inter- 
pretation of the term “denial of justice.” Diplomatic representations 
against these municipal laws have in fact been made. 
Denial of Justice in International Practice. The absence of any impartial 
tribunal from which justice may be sought, 
Mr. Cass, Sec’y of State, to Mr. Dimitry, March 3, 1860, 2 Wharton 


615; Mr. Bayard, Sec’y of State, to Mr. Buck, Nov. 1, 1886, 6 Moore’s 
Dig., 267. 


the arbitrary control of the courts by the government, af 
Idler (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 3517; Neer ; 
(U.S.) v. Mexico, Sept. 8, 1923, Opinions, 78 (dictum) ; Chattin (U. 8.) v. a 
Mexico, ibid. 427. 


the inability or unwillingness of the courts to entertain and adjudicate upon A, 
the grievances of a foreigner, i 
‘ 


Phillimore, II, 4, cited by Mr. Bayard, Sec’y of State, to Mr. McLane, y 
June 23, 1886, 6 Moore’s Dig., 266; Tagliaferro (Italy) v. Venezuela, Feb. : 
rot 1903, Ralston, 765; Swinney (U.S.) v. Mexico, Sept. 8, 1923, Opinions, 

1. 


or the use of the courts as instruments to oppress aliens and deprive them 
of their just rights, 


| 

a 

| 
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Mr. Marcy, Sec’y of State, to Baron de Kalb, July 20, 1855, 2 Wharton, 
505; Mr. Buchanan, Sec’y of State, to Mr. Ten Eyck, Aug. 28, 1848, 
6 Moore’s Dig., 273: Mr. Marcy, Sec’y of State, to Mr. Clay, May 24, 
1855, ibid. 659. 


have all been regarded as denial of justice, warranting diplomatic inter- 
position. Justice may also be denied by studied delays and impediments 
in the proceedings, which in effect are equivalent to a refusal to do justice. 


Fabiani (France) v. Venezuela, Feb. 24, 1891, Moore’s Arb. 4878 at 
4895. 


Such denial of justice may result from the action of authorities acting in a 
judicial or quasi-judicial capacity. 


Akerman. Atty. Gen., in 13 Op. Atty, Gen. 547; Poggioli (Italy) v. 
Venezuela, Feb. 13, 1903, Ralston, 869; Neer (U. S.) v. Mexico, Sept. 8, 
1923, Opinions, 78. 


The cases are very diverse in which a denial of justice has been asserted to 
exist by the government of an injured individual or by an arbitral commis- 
sion. The cases fall roughly into three groups: (1) the denial of justice aris- 
ing prior to the trial or hearing of a case; (2) various forms of denial of justice 
or notorious injustice in the course of the trial or of judicial proceedings; and 
(3) acts occurring after the trial, which have been construed as a denial of 
justice. 

Among the first class of acts, in which denial of justice has been predicated 
upon wrongs inflicted by governmental authorities prior to trial, in wilful 
disregard of due process of law, may be mentioned the arbitrary annulment 
of concession contracts without recourse to judicial proceedings; the seizure 
or confiscation of property without legal process; 


2 Wharton, sec. 235, For. Rel., 1885, 525 (trespasses and evictions); 
Mr. Bayard, Sec’y of State, to Mr. Thompson, Mar. 9, 1886, 6 Moore’s 
Dig., 704; Mr. Bayard, Sec’y of State, to Mr. Buck, Jan. 19, 1888, ibid. 
254; Hammond (U.S.) v. Mexico, Apr. 11, 1839, Moore’s Arb. 3241; Cheek 
(U. 8S.) v. Siam, Moore’s Arb. 1899-1908, For. Rel., 1897, 461-480 (viola- 
tion of treaty and of Siamese law). 


unlawful arrest or detention of a person; the unduly long detention or im- 
prisonment without trial or allegation of offense of persons accused of crime, 


Mr. Frelinghuysen, Sec’y of State, to Mr. Lowell, Apr. 25, 1882, For. 
Rel., 1882, 230,6 Moore’s Dig. 276; Mr. Bayard, Sec’y of State, to Mr. Jack- 
son, July 26, 1886, zbid. 281; Cases before Spanish Treaty Claims Com., 
Final Report, p. 14: : Faulkner ( U.S.) v. Mexico, a 8, 1923, Opinions, 86. 


either in violation of municipal law 


Driggs (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 3125; Moliére 
(U.S. ) v. Spain, Feb. 12, 1871, ibid. 3252; The Jane (U.S.) v. Mexico, 
April 11, 1839, zbid. 3119; Kelley (U. S.) v. Mexico, Mar. 3, 1849, ms. Opin- 
ions, 312 (not in Moore). 


ay 

4 
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or of treaty; 


Mr. Buchanan, Sec’y of State, to Mr. Campbell, Dec. 11, 1848 (holding 
citizen ‘‘incommunicado’’), Moore’s Dig. VI, 274; Ingrid case, 8. Rep. 
824, 63d Cong., 2nd sess., H. Doc. 1172, ibid.; Sartor: (U. S.) v. Peru, 
Jan. 12, 1863, Moore’s Arb. 3120 (imprisonment without formal commit- 
ment and undue delay, 48 hours, in taking claimant’s declaration) ; Cases 
before Spanish Treaty Claims Com., Final Report, p. 14. 


the execution of an accused person without trial; 
Portuondo (U. 8S.) v. Spain, Feb. 12, 1871, Moore’s Arb. 3307. 


the detention and confiscation of vessels without legal process; 


The Jane (U. S.) v. Mexico, April 11, 1839, Moore’s Arb. 3119 (deten- 
tion); Andrews (U.S.) v. Mexico, July 4, 1868, ibid. 2769; Stetson (U. 8S.) 
v. Mexico, ibid. 3131 (violation of treaty). 


inexcusable delay in investigating the circumstances of a charged offense 
preliminary to a criminal prosecution; 


Mr. Blaine, Sec’y of State, to Mr. Ryan, June 28, 1890, Moore’s Dig. 
VI, 282; Renton claim v. Honduras, For. Rel., 1904, 352, 363; Bark Jones 
(U. 8S.) v. Great Britain, Feb. 8, 1853, Moore’s Arb. 3054; Andrews (U.S.) 
v. Mexico, July 4, 1868, ibid. 2769; Faulkner (U. S.) v. Mexico, Sept. 8, 
1923, Opinions, 86; Roper (U. S.) v. Mexico, ibid. 210; Richards (U. S.) 
v. Mexico, ibid. 412. 


permitting a guilty person to escape or failure to institute proceedings 
against such a person; 


Cases of Robert, in 1876 and of Captain Cornwall in 1871, G. de Leval, 
Protection des Nationaux 4 |’Etranger, sec. 99; Janes (U. S.) v. Mexico, 
Sept. 8, 1923, Opinions, 108; Richards (U. 8S.) v. Mexico, ibid. 412; Galvan 
(Mexico) v. United States, ibid. 408; Massey (U. 8S.) v. Mexico, ibid. 228. 


the intentional obstruction of claimant’s attempt to obtain judicial redress; 


Mr. Evarts, Sec’y of State, to Mr. Fairchild, Jan. 17, 1881, 6 Moore’s 
Dig., 656; Ballistint (France) v. Venezuela, Feb. 19, 1902, Ralston, 503. 


unlawful change of venue; 
Bark Jones (U. 8S.) v. Great Britain, Feb. 8, 1853, Moore’s Arb. 3048 
(Opinion by Upham). 
fixing an unreasonably brief time in which to sue; 


Mr. Hay, Sec’y of State, to Mr. Dudley, Mar. 28, 1899, 6 Moore’s 
Dig., 1003. 


or illegal change in the personnel of the court or the use of other unlawful 
means to influence the court’s decision. 


Idler (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 3517. 
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The acts which have been asserted to constitute denial of justice in the 
course of a trial or judicial proceedings are too numerous to detail. In a 
general way, the conduct of a trial with palpable injustice, 


Mr. Evarts, Sec’y of State, to Mr. Langston, April 12, 1878, 2 Wharton, 
623, Moore’s Dig., VI, 623; Mr. Bayard, Sec’y of State, to Mr. Jackson, 
Sept. 7, 1886, 6 Moore’ 's Dig. 680; Mr. Fish, Sec’y of State, to Mr. Cushing, 
Dec. 27, 1875, 2 Wharton, 621. The Rebecca, Mr. Bayard, Sec’y of State, 
to the President, Feb. 26, 1885, 6 Moore’s Dig., 666-668 (United States did 
not press this case to successful settlement). Dictum in Neer (U. 8S.) v. 
Mexico, Sept. 8, 1923, Opinions, 78. 


or in violation of the settled forms of law or of those rules for the maintenance 
of justice which are sanctioned by international law, 


Vattel, Chitty-Ingraham ed., 165; Mr. Bayard, Sec’y of State, to Mr. 
Morrow, Feb. 17, 1886, 6 Moore’s Dig. 280; Parrott (U. S.) v. Mexico, 
Mar. 3, 1849, Moore’s Arb. 3009; Cotesworth and Powell (Gt. Brit.) v. 
Colombia, Dec. 14, 1872, Moore’s Arb. 2050, 2081; Chattin (U. 8S.) v. 
Mezico, Sept. 8, 1923, Opinions, 422. 


have been held to create responsibility. Thus, for example, a violation of 
the rules of municipal procedure or of treaties, by which injustice is perpetu- 
ated or an alien is unduly discriminated against; 


Mr. Marcy, Sec’y of State, to Mr. Fay, Nov. 16, 1855, 6 Moore’s Dig., 
655; Mr. Marcy to Baron de Kalb, July 20, 1855, 2 Wharton, 505; Mr. 
Bayard to Mr. Morrow, Feb. 17, 1886, 6 Moore’s Dig., 280; Rozas (U. 8S.) 
v. Spain, Feb. 12, 1871, Moore’s Arb. 3124 (trial by military proceedings 
contrary to treaty); Van Bokkelen (U. S.) v. Haiti, May 24, 1888, zbid. 
1812, 1845 (denial of right to make assignment, contrary to treaty); 
Cotesworth and Powell (Gt. Brit.) v. Colombia, Dec. 14, 1872, Moore’s Arb. 
2050, 2084 (absence of judge from official duties involving special damage); 
Garrison (U. 8S.) v. Mexico, July 4, 1868, ibd. 3129 (gross irregularities, 
and prevention of appeal by intrigue; Jdler (U. S.) v. Venezuela, Dee. 5, 
1885, ibid. 3517 (illegal change in personnel of court, and wrongful in- 
voking of obsolete remedy by government ending claimant’s litigation 
in court) ; Brig Diana, Gardner (U. 8S.) v. Great Britain, Nov. 19, 1794, ibid. 
3073 (unjust order to pay costs under Art. VII of Jay Treaty); The Nep- 
tune (U.S.) v. Great Britain, Nov. 19, 1794, ibid. 3076 (arbitrary valuation 
and sale of captured cargo); Pradel (U. S.) v. Mexico, July 4, 1868, ibid. 
3141 (fine in course of illegal trial). The condemnation by a Russian prize 
court of the S.S. Oldhamia was considered by Sir Edward Grey as a denial 
of justice because against the weight of evidence. Misc. No. 1 (1912), 
Cd. 6011, p. 17. See Bullis (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 
169, 170 (dictum) for criteria of denial of justice. 


by the refusal to hear testimony on behalf of a defendant charged with crime, 


Mr. Conrad, Acting Sec’y of State, to Mr. Peyton, Oct. 12, 1852, 2 
Wharton, 613, 6 Moore’s Dig., 275; Mr. Bayard to Mr. Jackson, Sept. 7, 
1886, 6 Moore’s Dig., 680; The Schooner Good Intent v. United States, 
36 Ct. Cl. 262. 


as 


ARTICLE 9 


or an undue or needless delay in the trial or decision of a case, 


Mr. Frelinghuysen, Sec’y of State, to Mr. Morgan, Mar. 5, 1884, 6 
Moore’s Dig., 277, 2 Wharton, 637; Protocol between France and Ven- 
ezuela, Feb. 11, 1913, Suppl. to 7 A. J. I. L. 218 (15 months’ delay in judg- 
ment of municipal court gives international tribunal jurisdiction). See 
also the Sally, Hays (U. S.) v. Great Britain, Nov. 19, 1794, Moore’s Arb. 
3101-19; Chattin (U. S.) v. Mexico, Sept. 8, 1923, Opinions, 422. 


have all been construed as denials of justice. It may be noted that irregu- 
larities in the course of judicial proceedings, not amounting technically to a 
denial of justice or an undue discrimination against its nationals have not 
been considered as a ground for interposition by the United States. 


Mr. Marcy, Sec’y of State, to Mr. Starkweather, Aug. 24, 1855, 6 Moore’s 
Dig., 264; Mr. Olney, Sec’y of State, to the President, Feb. 5, 1896, For. 
Rel., 1895, I, 257. 


It may not always be easy to determine when an irregularity is sufficiently 
gross so as to become a denial of justice. 


* Gross irregularities were considered a denial of justice in Garrison 
(U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3129; Idler (U. S.) v. 
Venezuela, Dec. 5, 1885, zbid. 3510, 3517, 3524. 


A denial of justice after trial has been held to occur when the proper au- 
thorities have refused to execute the laws as interpreted by the courts or to 
give effect to the decisions of the courts; 


E.g., neglect or refusal to execute judgment. Montano (Peru) v. United 
States, Jan. 12, 1863, Moore’s Arb. 1630, 1634; Fabiani (France) v. Vene- 
zuela, Feb. 24, 1891, ibid. 4878 at 4893, 4907 (in violation of treaty); Claim 
of W. R. Grace v. Peru, Mr. Neill to Mr. Hay, Sec’y of State, Nov. 19, 1903, 
For. Rel., 1904, p. 678; Polak v. Egypt, 3 Clunet (1876) 499; Lord Nelson 
(Gt. Brit.) v. United States, Aug. 18, 1910, Nielsen’s Report 432; Putnam 
(U. S.) v. Mexico, Sept. 8, 1923, Opinions, p. 222; Yowmans (U. S.) v. 
Mexico, ibid. 150; Mallen (Mexico) v. United States, ibid. 254; Venable 
(U. S.) v. Mexico, ibid. 329, 369. 


when they have failed to punish guilty offenders, or have meted out inade- 
quate punishment; when they have granted a pardon or amnesty by which 
the alien plaintiff was deprived of redress; when they have unlawfully pre- 
vented an appeal by the alien; 


Garrison (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3129; West 
(U. 8S.) v. Mexico, Sept. 8, 1923, Opinions, 404; Kennedy (U. v. Mexico, 
ibid. 289; Mallen (Mexico) v. United States, ibid. 254; Massey (U.S.) v. 
Mexico, ibid. 228; Putnam (U. 8S.) v. Mexico, ibid. 222. 


or have inflicted unnecessarily harsh, cruel, or arbitrary punishment upon an 
alien. 


A grossly unfair or notoriously unjust decision has been considered a denial 
of justice. 
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Mr. Evarts, Sec’y of State, to Mr. Foster, April 19, 1879, 6 Moore’s Dig., 
696 (collusive judgment) ; Bronner (U.S.) v. Mexico, July 4, 1868, Moore’s 
Arb. 3134; Barron (Gt. Brit.) v. United States, May 8, 1871, tbid. 2525, 
Hale’s Rep. 164; Idler (U. S.) v. Venezuela, Dec. 5, 1885, ibid. 3491, 3510. 
See also Comegys v. Vasse (1828), 1 Peters, 193. 


According to the older writers, a judicial sentence notoriously unjust, to the 
prejudice of an alien, entitles his state to demand reparation. 

Pradier-Fodéré, note to edition of Vattel, II, c. 18, Sec. 351; Wheaton, 

Dana’s ed., secs. 391-393, quoting Grotius, Bynkershoek, and Vattel. 


(But the inference is that this doctrine is intended to apply primarily to 
the decisions of prize courts and not to those of municipal courts construing 


municipal law.) 


Manifestly Unjust Judgment. One of the most difficult questions in inter- 
national practice involves the extent to which an unjust judgment of a 
municipal court is internationally conclusive. As already observed, when 
the court merely errs as to fact or the interpretation of its municipal law there 
appears to be, on principle, no ground for asserting responsibility, provided 
the court was competent and observed the regular forms of law. 

Grotius, Bk. III, ch. 7, sec. 84; Vattel, II, ch. 18, sec. 350; Kliiber, 2nd 

ed., 1874, sec. 57; Fiore, Dr. int. pub., Antoine’s trans., secs. 404-405; 

G. F. de Martens, Précis du droit des gens, sec. 94; Pradier-Fodéré, I, 

— _ ; Pomeroy, Boston ed. (1886); Woolsey, sec. 205; Baty, 1909 ed., 

et seq. 


Given good faith, a fair opportunity to the alien to be heard, and the absence 
of discrimination between national and alien, it would seem that the judg- 
ment of a national court interpreting national law is and ought to be con- 
clusive, even if there is error, and that the State incurs no responsibility. 
In practice, however, governments have often protested against the judg- 
ments of foreign courts affecting their nationals which they considered grossly 
unjust. The present draft assimilates manifestly unjust judgments to denial 
of justice. 

Responsibility because of a manifestly unjust judgment reached by the 
observance of the regular forms of law is not common, but it is asserted more 
frequently in the diplomatic prosecution of claims than in the decisions of 
arbitral tribunals. It may be said that before an international claim ought 
to be considered well-founded it should be shown that the decision was so 
palpably unjust that the good faith of the court is open to suspicion. 

See Sefior Mariscal’s able exposition in the Schooner Rebecca case, Sen. 
Doc. 328, 51st Cong., Ist, sess., 43, et seg. A criticism of Art. 11 of the 
Venezuelan law of 1903 and the Salvadorean law of May 10, 1910, to the 
effect that ‘‘notorious injustice,” as expressed in those statutes, is not 4 
valid ground of international reclamation, was published by A. de Buss- 
chere, the Belgian jurist, in 3 Rev. de derecho y legislacion (Caracas, Oct., 

1913), pp. 3-6. European governments have generally considered ‘‘ noto- 
rious injustice” a ground for reclamation. 


a 
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The effect of a notoriously unjust judgment is discussed in Chattin 
(U. S.) v. Mexico, Sept. 8, 1923, opinions of the U. S. Mexican Com- 
mission, p. 422; Cotesworth and Powell (Great Britain) v. Colombia (1872), 
Moore’s Arb., 2050, 2057, 2083. See also Brown (U. S.) v. Great Britain 
(1910), Nielsen’s Report, 187, 198. 


ARTICLE 10 


A state is responsible if an injury to an alien results from its failure to 
exercise due diligence to prevent the injury, if local remedies have been ex- 
hausted without adequate redress for such failure. The diligence required 
may vary with the private or public character of the alien and the circum- 
stances of the case. 

COMMENT 


It is the duty of a state to exercise due diligence to prevent injury to aliens. 
Its failure to exercise this diligence, if unredressed, renders it responsible. 
Remedies afforded by local law to redress the failure must ordinarily be re- 
sorted to (Article 6); but as the injury is in this case due to the state’s own 
lack of diligence, mere failure of redress, which may not be a denial of justice, 
should suffice to found an international claim for reparation. 

“Due diligence”’ assumes that the state has jurisdiction to act. It would 
usually be impossible for a state to take measures to prevent injuries from 
being inflicted by its nationals in the territory of other states. The phrase 
“due diligence” implies, therefore, jurisdiction to take measures of preven- 
tion as well as an opportunity for the state to act, consequent upon knowl- 
edge of impending injury or circumstances which would justify an expecta- 
tion of probable injury. Due diligence is a standard, and not a definition. 
Specific applications of the standard are provided for in Articles 11, 12, 
and 14 of this convention. 

A greater degree of care and protection, usually by reason of treaty, but 
even without treaty, would ordinarily be demanded if the injured alien is the 
representative of another state, either the head of state or a public minister 
orconsul. It is thus generally easier to show lack of due diligence when the 
injured alien is a public minister or consul; when, however, as often happens, 
the attack upon a public minister or consul is spontaneous and clearly occurs 
without any negligence on the part of the Government, it is hard to find a 
legal basis for any modification of the usual rule that a state is responsible 
only for some fault or delinquency of its own. Reparation has sometimes 
been made in such cases as a result of political considerations. 

The failure of a state to use due diligence to prevent injury to an alien is a 
well-recognized ground of responsibility. 


Grotius, liv. I], ch. 17; Hubbell, et al. v. United States, 15 Ct. Cl. 546 
(Chinese indemnity) ; the case of the Alabama, in which Great Britain was 
held liable for failing to prevent individuals from violating British neu- 
trality, 6 Moore’s Dig., 999; Evertsz (Netherlands) v. Venezuela, Feb. 28, 
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1903, Ralston, 904 (government negligently left military prisoners without 
means of sustenance, and was therefore held liable for cattle they appro- 
priated). Mr. Bayard to Mr. Scruggs, May 19, 1885, For. Rel., 1885, 
212; Baldwin case in Mexico, 1887 (murder by well-known outlaws); 
Caccavelli claim (France) v. Dominican Rep., For. Rel., 1895, I, 398, 400; 
Mr. Frelinghuysen, Sec’y of State, to Mr. Matthews, Jan. 16, 1883, 
Moore’s Dig. VI, 792; Calvo, sec. 1274. 

What is ‘‘due diligence” in a given case is often difficult to determine. 
Hall protests vigorously against the doctrine advanced by the United States 
and supported apparently by the tribunal of arbitration in the Alabama case, 
that the ‘‘diligence”’ required must be ‘‘commensurate with the emergency or 
with the magnitude of the results of negligence.” 


Hall, Int. Law, 4th ed., sec. 223. 


The term “due diligence,” as contrasted with the term “means at its dis- 
posal’’ employed in the thirteenth Hague Convention of 1907 (Article 8), 
emphasizes the efficiency and care used by governmental instrumentalities, 
rather than the instrumentalities themselves. 

The responsibility of a state for failure to use diligence to prevent in- 
juries to aliens, must be distinguished from its responsibility for failure to use 
diligence to bring offenders to justice. The latter is aresponsibility for denial 
of justice. It grows out of a state’s exercise of the remedial function, while 
the former grows out of a state’s duty to exercise the preventive function. 

In several cases it has been held that before the state is responsible on an 
allegation of lack of due diligence, the alien must have given notice of his 
danger in time for the state to have acted to prevent the injury. 


Post (U. 8S.) v. Mexico, July 4, 1868, Moore’s Arb. 2998; Garza (U. S.) 
v. Mexico, ibid. 3038. 


Where a state has failed to exercise due diligence to prevent an injury, its 
responsibility is conditioned upon the exhaustion of the remedies afforded by 
its law for the injury which is the result of its failure. Thus, if a state has 
failed to prevent injury to an alien by a mob, it will not be held responsible 
to the state of which the alien is a national if it affords remedies to the alien 
the pursuit of which would adequately redress the injury to the alien. How- 
ever, if no local remedy is available, or if the available local remedy is ex- 
hausted without adequate redress for the injury suffered, the state is respon- 
sible. There may be no technical deniai of justice, yet in the latter case the 
state may nevertheless be responsible, because of the state’s delinquency. 


ARTICLE 11 


A state is responsible if an injury to an alien results from an act of an in- 
dividual or from mob violence, if the state has failed to exercise due diligence 
to prevent such injury and if local remedies have been exhausted without 
adequate redress for such failure, or if there has been a denial of justice. 


ARTICLE 11 189 


COMMENT 


Where an alien suffers injury inflicted by an individual or a group of 
individuals, the situation is to be distinguished from that where injury 
results from an act of an authority of the state (Article 7). Nostate can be 
held to guarantee that aliens entering its territory will suffer no injury what- 
ever; but a state has a duty to prevent injuries to aliens where this is possible 
by the exercise of due diligence; and if there has been a failure to exercise 
due diligence the state is responsible, provided local remedies have been ex- 
hausted without adequate redress for its failure (Article 10). Even where 
there is no failure to use due diligence, the state is responsible if it denies 
justice to an injured alien (Article 9). 

The conclusion of the Guerrero report (Article 5) that ‘“‘ Losses occasioned 
to foreigners by the acts of private individuals, whether they be nationals 
or strangers, do not involve the responsibility of the state” is incomplete, 
and by omitting the qualifications and conditions upon the immunity of the 
state, it does not accurately reflect the prevailing international law or prac- 
tice. The draft of the Institute of International Law qualifies the im- 
munity as follows (Article 3): ‘‘Except when the injury results from the 
fact that it has omitted to take the measures to which, under the circum- 
stances, it was proper normally to resort in order to prevent or check such 
actions.” 

Article 11 of this convention would seem to accord with the prevailing 
international practice. While in the Middle Ages communities were some- 
times held immediately responsible for wrongful acts of their citizens, this 
rule has long become obsolete, and responsibility is limited to the special 
conditions stated. 

A long line of cases has established responsibility where injury results 
from the wrongful act of private individuals under these special conditions. 
These consist in certain manifestations of the actual or implied complicity of 
the government in the act, before or after it, either by directly ratifying or 
approving it, or by an implied, tacit or constructive approval in the negligent 
failure to prevent the injury, or to investigate the case, or to punish the 
guilty individual, or to enable the victim to pursue his civil remedies against 
the offender. These cases have for the most part been discussed under 
Article 10 (due diligence) or Article 9 (denial of justice). 

See also Wipperman (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 
3041 (pillage by savages); Dickens (U. S.) v. Mexico, July 4, 1868, ibid. 
3037, and Garza, ibid. 3038 (raiding bands); Mills (U. S.) v. Mexico, ibid. 
3034 (private assault); Neer (U. S.) v. Mexico, Sept. 8, 1923, Opinions, 78; 
Faulkner, ibid. 86; Janes, ibid. 108; Massey, ibid. 228; Richards, ibid. 412; 
Galvan, ibid. 408. 

The claimant state ordinarily has the burden of proving the negligence or 
delinquency of the defendant state. 


Mills and Dickens cases, cited supra. 
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The direct ratification or authorization of an individual’s wrongful act is 
an infrequent occurrence, yet several awards have been made on this ground. 
Wrongful seizures, sanctioned by French civil, military, or judicial 
authorities. Kane’s notes on questions . .. under convention with 
France, July 4, 1831, Philadelphia, 1836, p.31. See also McCord v. Peru, 
6 Moore’s Dig., 989; McLeod’s case, Hall, 306, Moore’s Dig. II, 24, 409, 
VI, 261; Piedras Negras claims (Mexico) v. United States, July 4, 1868, 
Moore’s Arb. 3035 (United States protected certain raiders into Mexico 
by its regular army). 


Mos VIOLENCE 


The principles involved in state responsibility arising out of the action of 
a group of individuals or a mob inflicting injury upon an alien, are in theory 
no different from those governing state responsibility arising out of the acts 
of single individuals. The change in the factual situation when larger groups 
are involved, may, however, impose a duty to exercise a greater degree of 
diligence upon the state to preventinjury. Lack of due diligence may also be 
more readily shown if a group of aliens is attacked, or if the aliens attacked 
all possessed the same nationality, or if they were attacked because of their 
nationality. Although a denial of justice is in mob cases, as in others, a 
ground for state responsibility, there is less willingness by claimant govern- 
ments to await the resort to and exhaustion of local remedies when an attack 
has been directed against their nationals because of their nationality, than 
when the assault is a fortuitous event directed against a single alien without 
special reference to his particular nationality. The fact that in many cases 
mob violence is shocking and stirs the emotions, has led states to pay indem- 
nities without too close an analysis of the existence of responsibility. By the 
law of many countries and of several states of the United States, communities 
and cities assume the obligation to indemnify, without proof of governmental 
fault, the victims of mob violence or riots. The Institute, in its draft 
(Article VII), provides that the state ‘“‘is especially obligated to give to 
foreigners the benefits of the same indemnities as to nationals with regard to 
communes or other persons.’”’ Article 5 of this convention requires sub- 
stantial equality between the alien and the national with respect to means of 
redress. 

In cases of mob violence, if the authorities have used due diligence to pre- 
vent and repress the riot and have not denied justice to the alien injured, the 
state has no responsibility unless it is under obligation to render special pro- 
tection, either by virtue of a treaty or of the official character of the person 
assailed. 


J. B. Moore, “The responsibility of governments for mob violence,” 
Columbia Law Times, May, 1892, 211-215. See also James Bryce, “Legal 
and constitutional aspects of the lynching at New Orleans,” 4 New Review, 
May, 1891, 385-397; E. W. Huffcut, ‘International liability for mob 
injuries,” 2 Annals of the Amer. Acad. of Pol. and Soc. Science (1891), 
69-84; H. Arias, “‘The non-liability of states for damages suffered by 
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foreigners in the course of a riot, an insurrection or civil war,” 7 A. J. I. L. 
(1913), 724-766; Julius Goebel, Jr., ‘‘The international responsibility of 
states for injuries sustained by aliens on account of mob violence, insur- 
rections and civil wars,” in 8 A. J. I. L. (1914), 802-852, and Georg Mus- 
zack, Ueber die Haftung einer Regierung fiir Schiden welche Auslander 
gelegentlich inneren Unruhen in ihren Lander erlitten haben, Strassburg, 
1905. See also 6 Moore’s Dig., 809-883, and Calvo, III, sec. 1280, et seq.; 
Bluntschli, sec. 380 bis; Hall, 6th ed., 215, 219; Westlake, 2nd ed., I, 
329; Oppenheim, 2nd ed., I, 222; G. de Leval, Protection diplomatique des 
nationaux, 173. 


There have been numerous cases where a failure to use diligence to quell 
the mob or prevent the injury could not be shown. On this ground the 
United States has, on occasion, declined to press claims against foreign 
governments and has successfully resisted the attempts of foreign govern- 
ments to render the United States responsible. 


Attacks on Chinese in Denver, 1880, 6 Moore’s Dig., 820; attacks on 
British subjects in Texas, 1880, and on Japanese subjects in Utah, 1884, 
6 Moore’s Dig., 810; attack on Protestant church at Acapulco, Mexico, 
1875, 6 Moore’s Dig., 815; Shain’s case v. Spain (attack in Cuba, 1834), 
6 Moore’s Dig., 259; Derbec (France) v. United States, Jan. 15, 1880, 
Moore’s Arb. 3029; Laguerene (U. S.) v. Mexico, March 3, 1849, ibid. 3027 
(dictum); Underhill (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, I, 45, 50; 
Serra (Italy) v. Peru, Nov. 25, 1899, Descamps and Renault, Rec. des 
Traités, ete., 1901, p. 720; Bluntschli, sec. 380 bis. 


The difficulty in determining responsibility lies in establishing what is 
“due diligence” ina given case. The question of burden of proof is of minor 
importance, inasmuch as the happening of the event usually throws upon the 
defendant government the duty to show that it has used its best efforts to 
prevent the injury and punish the guilty. In well-ordered states evidence 
of due diligence will be more readily received as a bar to a claim for indemnity 
than in states subject to frequent disturbances. Nevertheless, aside from 
any question of delinquency upon the part of the authorities, it may be said 
that in most cases of injuries inflicted upon aliens during riots, indemnities 
have been paid as a matter of grace or humanity, either because of the fact 
that the fury of the mob was directed against aliens as such, or against the 
subjects of a certain foreign power. 


Aigues-Mortes riots, 1 R. G. D. I. P. (1894), 171 et seg.; Calvo, VI, sec. 
256; Saida case in 1881, 1 R. G. D. I. P. (1894), 171, 175. Sacking of 
mission houses at Nictheroy, near Rio de Janeiro, For. Rel., 1901, 28-30; 
Fortune Bay case, 1878, fisherman driven out in violation of treaty, 6 
Moore’s Dig., 819; 72 St. Pap. 1265. Killing of Chinese at Torreon, 
Mexico, 1910, for which Mexico paid a large indemnity, Convention of 
Dee. 16, 1911, 8 A. J. I. L. (1914), Suppl. 147. See Goebel in 8 A. J. I. L. 
813, 819-831, who finds, in cases of violence against particular aliens, as 
such, a legal liability, regardless of fault by the state. The payments 
made in numerous cases, and various statutes imposing a liability upon 
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municipalities, regardless of fault, lend support to this view. See also 
Eagleton, op. cit., c. VI, pp. 125-138. 


It is a necessary condition of non-responsibility, however, that judicial 
recourse be open to the victims of themob. As a rule, in such cases, a 
state can on principle demand no greater reparation than the municipal law 
provides for nationals. 


See speech of M. Pichon, French minister of foreign affairs, in connec- 
tion with the Barcelona riots of 1909, 37 Clunet (1910), 1140. See also 
Russian defense against Swiss claims, 1905, Rapport du Conseil Federal 
(Switzerland), 1905, p. 300. 


The state is clearly responsible where it fails to show due diligence in pre- 
venting or suppressing the riot, or where the circumstances indicate an in- 
sufficiency of protective measures or a complicity of government officers or 
agents in the disorder. The negligent failure to prevent the riot has on 
several occasions been made the principal ground of state responsibility. 


New Orleans attack upon Italians in 1891, Moore VI, 837 et seq.; West- 
lake I, 329; James Bryce in 4 New Review, May 1891, 385; 18 Clunet 
(1891), 1147-1161; Colorado riot against Italians in 1895 (authorities 
made no resistance), For. Rel., 1895, II, 938 et seq.; Rock Springs riot 
against Chinese, 1885, 6 Moore’s Dig., 822 et seq. (local authorities stood 
by with evidence of actual approval); Casablanca riots directed against 
foreign workmen, 1907, For. Rel., 1907, II, 889-899 (some conflicting 
evidence as to whether failure to prevent riot was due to negligence or not); 
Dupleix affair of France v. Japan, massacres in 1868; Radcliffe claim (Gt. 
Brit.) v. United States for destruction of claimant’s fish hatchery in Colo- 
rado, 1901, where state failed to afford protection, notwithstanding re- 
quest therefor, 34 Stat. L. 1400; Sen. Doc. 271, 58th Cong., 2nd sess., 
H. Doc. 441, 59th Cong., Ist sess. Riots against Greeks in South Omaha, 
1909, where police, with notice of hostility against the Greeks, permitted 
circulation of petition calling mass meeting to devise measures to ‘‘effec- 
tively rid”’ the city of the Greeks, and permitted the mass meeting and the 
inflammatory speeches there uttered, and chief of police allowed half his 
force to remain off duty. The Secretary of State recommended an appro- 
priation by Congress, House Doc. 576, 64th Cong., 1st sess., and an appro- 
priation of $40,000 was made. 

Cases in Marsovan and elsewhere in Turkey, 6 Moore’s Dig., 865; For. 
Rel., 1897, 588-92; Bain case (Gt. Brit.) v. United States, 1895 (shot unin- 
tentionally by rioters; police hid for safety behind cotton bales), For. Rel., 
1895, I, 686-696, 1896, 298-301, 6 Moore’s Dig., 849; Wezel and De Gress 
(U.S.) v. Peru, 1876, 6 Moore’s Dig., 817; Don Pacifico (Gt. Brit.) v. Greece, 
1847, 6 Moore’s Dig., 852. Several cases in which the victims were taken 
from jail by a mob (New Orleans case in 1891, supra; Hahnville, La., For. 
Rel., 1896, 396-426; 1897, 353-354; Tallulah, La., For. Rel., 1899, 440-466; 
ibid. 1900, 715-731, and President’s messages, 1899 and 1900; Moreno case 
in California, 1895, 6 Moore’s Dig., 851; Albano case in Tampa, Fla., 1910, 
H. Doc. 105, 63rd Cong., Ist sess.) are apparently chargeable to insuf- 
ficiency of police protection, although the United States, in all except the 
New Orleans case, denied government liability and paid indemnities out of 
humane considerations or as an act of grace. 
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Responsibility is clear where persons in a state’s employ connive at or show 
indifference to the riot and the resulting damage or injuries, 


Mr. Fish, Sec’y of State, to Mr. Partridge, March 5, 1875 (a case in 
Brazil), 2 Wharton, 602; buildings burned in Marsovan, Harpoot and 
Marash in presence of Turkish soldiery, 6 Moore’s Dig., 865, citing For. 
Rel., 1893 and 1895, and President’s message, 1896; Chinese riots in 1856, 
where American citizens were compelled to flee from the fury of the mob, 
supported by the authorities, Moore’s Arb. 4627; Wright claim against 
Guatemala, For. Rel., 1909, 354-355. 


and where the police or other officials are implicated in the violence. So 
where the mob was aided by soldiers or gendarmes, 


Don Pacifico case (Gt. Brit.) v. Greece, 6 Moores’ Dig., 852, citing 39 
Br. and For. St. Pap. Youmans (U.S.) v. Mexico, Sept. 8, 1923, Opinions, 
p. 150. 


or where the police took part in the assault. 


U. S. S. Baltimore v. Chile, 1890, 6 Moore’s Dig., 854-864; riots at 
Port-au-Prince, Haiti, 1885, Moore’s Arb. 1859; riots in Panama against 
officers of U. S. 8S. Columbia, 1906, and against sailors of U. 8. 8. Buffalo, 
1908, For. Rel., 1909, 474, 491; Panama Riot claims, Moore’s Arb. 1361 
et seq.; Donoughho (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3014; 
Jeannotat (U. S.) v. Mexico, ibid. 3674. 


As an instance of denial of justice the failure to punish the guilty members 
of the mob furnishes a ground of responsibility. The difficulty of ascertain- 
ing the identity of the guilty individuals and of securing their indictment and 
punishment is, owing to the circumstances of such mob disorders, easily 
apparent. The identity of individuals is usually lost in the mob and public 
sympathy with rioters usually frustrates every attempt to indict, try, and 
punish. The United States, notwithstanding denial of legal liability, has in 
a number of cases paid indemnities to other states where there was a failure 
to punish any guilty individuals. 


ARTICLE 12 


A state is responsible if an injury to an alien results from an act of in- 
surgents, if the state has failed to use due diligence to prevent the injury 
and if local remedies have been exhausted without adequate redress for 
such failure. 

COMMENT 


The term “‘insurgents”’ refers to those who revolt against an established 
government and who have not been recognized as belligerents. In principle, 
there is no difference between this case and that of mob violence, with 
respect to responsibility. Inasmuch as a government would normally seek 
to suppress an insurrection against its own life, it would as a rule be much 
more difficult to show a lack of due diligence in suppressing the insurrection. 
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Insurgents are a group acting together to achieve a political object; and 
when they escape governmental control, in principle the state is not responsi- 
ble to a state whose nation may be injured by the insurgents. Claims com- 
missions have held states responsible for their failure under given circum- 
stances to take adequate measures to prevent the injury. If local remedies 
are available, as they occasionally are, they should be resorted to (Article 6). 
The rules governing state responsibility in the event that the insurgents are 
recognized, or become successful and establish a government, are dealt with 
in Article 13. 

The Spanish Treaty Claims Commission, after hearing lengthy arguments, 
adopted the following rules: 


“In order to recover for damages done by insurgents”’ claimants must 
‘allege and prove that at the time and place when and where the injury 
was done the (government) authorities could, by due diligence, and should 
have prevented such injury.” 

“‘In order to recover for damages done by the (government) forces”’ it 
is necessary to prove ‘‘that the acts done which resulted in the injury were 
done wantonly and unnecessarily.” 

Special report of W. E. Fuller, Spanish Treaty Claims Commission, 
1907, p. 25. Rule 4 of the Principles of Allowance, Final Report of the 
Commission, 1910, p. 6. The Commission made awards in two excep- 
tional cases of the burning of claimant’s property by insurgents after the 
Spanish officials had unjustifiably refused to allow the owners to remove 
it to a place of safety or had wrongfully prevented its removal. Rod- 


riguez (No. 479) and Thorne (No. 248), Final Report, p. 12. Negligence 
was proved in Tuinuca (No. 240), zbid. 11. See Samuel B. Crandall in 
4A. J. I. L. (1910), 818. Mr. Uhl to Mr. Springer, July 1, 1895, For. 
Rel., 1895, p. 216. See also Rule 8 of the Nicaraguan-American Mixed 
Claims Commission, 1911, and Eagleton, op. cit., pp. 138, et seq. 


Inasmuch as negligence on the part of the government in suppressing an 
insurrection against itself is improbable, the claimant should be deemed to 
have the burden of showing negligence; and claims commissions have so 
held, notwithstanding frequent difficulty of proof. 
Revesno, et al. (Italy) v. Venezuela, Feb. 13, 1903, Ralston, 753; Mr. 
devin Sec’y of State, to Mr. Sutphen, Jan. 6, 1888, 6 Moore’s Dig., 
‘ 


In this respect, a distinction from mob violence cases has been noted, in that 
the burden of showing due diligence has in such cases been cast upon the 
defendant state. 

Numerous cases have held the state responsible for a lack of due diligence 
in suppressing insurrections or in preventing an injury under particular 
circumstances. 

Sambiaggio (U. S.) v. Venezuela, Feb. 13, 1903, Ralston, 666, 692; 
Santa Clara Estates Co. (Gt. Brit.) v. Venezuela, ibid. 397, 400 (dictum); 
Henriques (Netherlands) v. Venezuela, Feb. 28, 1903, ibid. 896, 899, and 
treaties cited p. 900. See also Eagleton, op. cit., 149-151. 
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ARTICLE 13 


(a) In the event of an unsuccessful revolution, a state is not responsible 
when an injury to an alien results from an act of the revolutionists com- 
mitted after their recognition as belligerents either by itself or by the state 
of which the alien is a national. 

(b) In the event of a successful revolution, the state whose government 
is established thereby is responsible under Article 7, if an injury to an alien 
has resulted from a wrongful act or omission of the revolutionists committed 
at any time after the inception of the revolution. 


COMMENT 


“Revolutionists”’ is a broad term including those who revolt against the 
established government, whether prior to their recognition as belligerents 
(state of insurgency) or after recognition (state of belligerency). The 
question of state responsibility prior to recognition of belligerency is dealt 
with in Article 12. The present Article deals with state responsibility after 
recognition of belligerency, both as to unsuccessful revolutionists and as to 
successful revolutionists. 

Recognition of belligerency by the parent state or by the state whose 
national has been injured by the revolutionists is a fact which creates a new 
legal situation. From the time of such recognition of belligerency, the 
parent state is relieved from responsibility arising out of acts of the revo- 
lutionists where they are unsuccessful. The effect of such recognition is to 
make immaterial or unnecessary any proof of negligence of the parent state 
in permitting the revolution or the wrongful act in question to arise. 

Should the revolution become successful and establish a government 
which is recognized, that government has a responsibility measured by the 
laws of war for the acts of its revolutionary forces, from the inception of the 
revolution. 


Bolivar Railway Co. (Gt. Brit.) v. Venezuela, Feb. 17, 1903, Ralston, 
394; Dix (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 7; Williams v. 
Bruffy, 96 U. S. 176; Oteri claim v. Honduras, For. Rel., 1899, 352; Kum- 
merow (Germany) v. Venezuela, Feb. 13, 1903, Ralston, 561; Redler 
(Germany) v. Venezuela, ibid. 560; Baasch and Rémer (Netherlands) v. 
Venezuela, Feb. 28, 1903, zbid. 907; Hill (U. S.) v. Peru, Dec. 4, 1868, 
Moore’s Arb. 1655; Hughes (U. S.) v. Mexico, March 3, 1849, Moore’s 
Arb. 2972; Hayball v. Peru, For. Rel., 1901, 427-430; Fowks v. Peru, For. 
Rel., 1901, 430-434; MacCord v. Peru, May 17, 1898, 6 Moore’s Dig., 
985-990. 


To many, this presents the anomaly of two rival governments of a state at 
one and the same time, which may make the state responsible. Whatever 
the theoretical anomaly, however, the rule is well established by inter- 
national practice and has a certain justification. 
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The rule of non-responsibility for injuries sustained in civil war extends 
to those inflicted during actual hostilities or by the agents or authorities of 
the government in the actual suppression of the revolution and admittedly 
necessary to that end, but is confined strictly to injuries inflicted in bellig- 
erent action against the insurgents. The established government is ac- 
corded the free exercise of war rights. Thus it may, without incurring 
responsibility, prevent communication with the revolutionists, provided the 
measure does not violate the rules of war. 


Case of Brig Toucan. Brazilian indemnity, Jan. 24, 1849, Moore’s Arb. 
4615. Cf., the Opinion of the General Claims Commission, United 
States and Mexico, in Oriental Navigation Company v. Mexico, Oct. 3, 
1928, and dissenting opinion of Nielsen, Commissioner. 


ARTICLE 14 


A state is responsible if an injury to an alien results from an act, com- 
mitted within its territory, which is attributable to another state, only if it 
has failed to use due diligence to prevent such injury. 


COMMENT 


This Article is included because injury may be sustained by an alien 
within the territory of a state due to action by a second state, for which the 
first state ought not to be held responsible. This would be the case where 
control and jurisdiction in its own territory has passed out of the hands of 
the government of the state, and is vested in some occupant or invader, or 
where the injury is caused by bombardment or other act of force by another 
state. This is an exceptional situation in which a state does not exercise 
complete jurisdiction within its own territory. The responsibility of such a 
state must rest on its failure to exercise due diligence to prevent the injury 
by another state. 

Where the forces of another state temporarily displace the local govern- 
ment, agairst that government’s will, the principal condition of responsi- 
bility is removed. It has temporarily and pro tanto no power in its own 
territory. It is, therefore, proper to relieve it of responsibility in such cases 
when the acts causing injury to aliens are attributable to the state inter- 
vening, and not to the government which has been displaced. The same 
rule would apply where bombardments or interventions by other states are 
the direct cause of injury. The bombarding or intervening state should 
then have responsibility, according to general principles, as a result of 
injuries unlawfully inflicted upon aliens. 

It is important to bear in mind the distinction between (a) a mere sub- 
stitution of governments in the same state, where the doctrine of state 
continuity would serve to hold the state responsible for acts of its several 
governments and (b) a case where the local government’s sovereignty and 
jurisdiction are completely ousted and suspended, with the imposition of 
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the sovereignty and jurisdiction of a new state. The distinction is not 
always as clear as it might be, yet some help may be derived from decided 
cases. 

As illustrative of (a), the governments of Louis X VIII and Louis Philippe 
indemnified aliens to some extent for losses caused by the government of 
Napoleon. 1 Moore’s Digest, 249, citing Rivier, Principes du Droit des 
Gens, I, 62; see also Convention of April 30, 1803, with France, Moore’s Arb. 
4399, and of July 4, 1831, with France, zbid., 4447. For indemnities paid 
by France to other powers see ibid., 4862. So also the King of the Two 
Sicilies made compensation for the confiscations and other wrongful acts 
perpetrated by Murat, as King of Naples. See Convention of October 14, 
1832, and history of Neapolitan indemnity in Moore’s Arb. 4575-4589. 
Napoleon influenced the decrees of confiscation issued by Denmark from 
1807 to 1811. Claims for these spoliations were pressed against Denmark. 
See Convention of March 28, 1830, Moore’s Arb. 4549-4573. 

As illustrative of cases under (b), France was held responsible for the 
seizure, sequestration and confiscation of American vessels in Dutch ports 
in 1809 and 1810. Louis Napoleon had been placed by his brother on the 
throne of Holland, which was deemed a French conquest. The Commis- 
sioners under the Treaty of July 4, 1831 held France liable for these losses. 
1 Moore’s Digest, 252-254, and Moore’s Arb. 4473. The claim of the 
owners of the schooner Rampart against Peru was dismissed under the 
terms of the Peruvian Indemnity under the Convention of March 17, 1841, 
because ‘‘the injuries complained of were committed by the Spanish authori- 
ties in Callao.”’ Moore’s Arb. 4603. By recommending to Congress, 
though ‘‘as an act of grace, and without reference to the legal liability of the 
United States,’ an appropriation for the injuries inflicted upon aliens by 
American naval forces during the occupation of Vera Cruz in 1914, the 
President of the United States has impliedly admitted American liability 
for those losses. See Senate Document 252, 67th Cong., 2nd sess.; Sen. 
Doc. 33, 68th Cong., 1st sess.; Sen. Doc. 49, 69th Cong., 1st sess.; Sen. 
Doc. 33, 70th Cong., 1st sess. Germany was held liable for injuries sus- 
tained by American citizens through the acts of German forces in Belgium, 
and other areas occupied by Germany, 1914-1917. Decisions of the Mixed 
Claims Commission, United States and Germany, p. 12 ff. 

The United States, however, refused to pay the claims of French citizens 
arising out of the bombardment of Greytown, Nicaragua, by American 
naval forces, on the ground that Greytown was a ‘marauding establish- 
ment”’ and that the armed action was justified because of the alleged pirati- 
cal nature of the depredations committed. See Message of President Pierce, 
Dec. 4, 1854, Richardson’s Messages V, 282; Moore’s Dig. II, 414-418; VI, 
926-940. Great Britain did not press the claims of her subjects against the 
United States on the ground that the bombardment was an act of hostility 
or war, which in international law imposes no liability on the warring states 
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and which aliens, if they remain in or have property in the war area, must 
tolerate. Palmerston cited the British destruction of Sebastopol. Jbid. 938. 


ARTICLE 15 


(a) Astate is responsible to another state which claims in behalf of one of 
its nationals only in so far as a beneficial interest in the claim has been con- 
tinuously in one of its nationals down to the time of the presentation of the 
claim. 

(b) A state is responsible to another state which claims in behalf of one 
who is not its national only if 

(1) the beneficiary has lost its nationality by operation of law, or 

(2) the interest in the claim has passed from a national to the beneficiary 
by operation of law. 


COMMENT 


There seems to be a fair degree of uniformity in diplomatic practice and in 
the jurisprudence of arbitral tribunals to the effect that an international 
claim must in its origin have arisen out of an injury to a national of the 
complaining state, and that it must have remained national in its beneficial 
ownership, though not necessarily by the same individual, up to the time 
the claim is presented through the diplomatic channel. Whether the claim 
must remain hational throughout the whole of the diplomatic procedure or 
until the claim is presented to an international tribunal, or until an award is 
rendered, are questions not uniformly answered the same way. National 
ownership at the time of the signature of the treaty was adopted as the test 
by the American Domestic Commission under the treaty between the United 
States and Mexico, March 3, 1849. (Sandoval v. Mexico, March 3, 1849, 
Moore’s Arbitrations, 2323.) The Umpire of the Mixed Claims Commission, 
United States and Germany, took the position that nationality at the time 
when the Treaty of Berlin was ratified, November 11, 1921, determined 
the jurisdiction of the Commission over the claim. (Opinions of the Com- 
mission, p. 187.) The United States Supreme Court in Burthe v. Denis 
(1890), 133 U. S. 514, in connection with an award of the Franco-American 
Commission of January 15, 1880, required citizenship both at the time of 
presentation and of judgment. The 1919 Claims Circular of the Depart- 
ment of State requires American claimants to retain their national character 
until the date of “‘settlement.’’ There is also a difference of opinion as to 
what is the time of “‘ presentation,’’ whether the time when the government 
“espouses”? the claim as was argued by the American Commissioner of the 
German-United States Mixed Claims Commission, Administrative Decision, 
No. 5 (Opinions, p. 145); or the date when the claim was presented to the 
agent of the claimant’s government; or the date when it was presented to the 
Tribunal. 

Inasmuch as Foreign Offices should not be regarded merely as collection 
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agencies, it would seem that any change of nationality by voluntary act of 
the beneficiary should terminate further diplomatic controversy concerning 
his claim. Diplomatic recourse is an extraordinary remedy and should be 
limited rather than extended. The theory that the claimant’s state is 
injured in the person of its national has not served to prevent the application 
of the rule that when the national ceases to be a citizen of the claiming state, 
the claiming state may drop the case, and should do so, under the prevailing 
international practice. (Cases cited in Moore’s Dig., VI, secs. 979 and 981; 
Ralston, Law and Procedure of International Tribunals (1926), secs. 292-299; 
Borchard, op. cit., 306-310; Opinions of Mixed Claims Commission, United 
States and Germany, p. 8.) If after the claim has originated, the injured 
person changes his nationality, the claiming state should drop it, whether the 
new nationality be that of the defendant state or of a third state. 

Where claims have been presented to international claims commissions, 
doubts have arisen whether both the heirs or next of kin and the descendant 
must have and have had the nationality of the claimant state. Some com- 
missions have held that the heir or next of kin need not have the nationality 
of the claimant state. 


See Umpire Ralston’s remarks in Corvaia (Italy) v. Venezuela, Feb. 13, 
1903, Ralston, 782, 809. 


The second paragraph in the Article is a qualification of the rule that con- 
tinuity of the claimant state’s nationality in the beneficiary of the claim is 
essential to its espousal or to the jurisdiction of a claims commission. The 
qualification or exception is specifically limited to cases where the change of 
nationality of the original beneficiary or the passing of the claim into the 
hands of a foreign beneficiary has been by operation of law. 

Collective naturalization changing nationality. A citizen of the Virgin 
Islands (U. S.) v. Germany, Opinions of the Mixed Claims Commission, 
United States and Germany, p. 8, note 5, point left open but settlement 
later agreed on; or death of the claimant, or assignment in bankruptcy, 
Estate of Willet (U. S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 2254 and 
3743 and Daniel (France) v. Venezuela, 1902, Ralston, Venezuelan Arb. 
507 (death), and Phelps, assignee (Gt. Brit.) v. McDonald, 99 U.S. 298 
(assignment in bankruptcy). See also Opinions of the Mixed Claims 
Commission, United States and Germany, 178-179. 


The words ‘‘in so far as” in the Article are to indicate that the beneficial 
interest in a claim may be divided. There has heretofore been little difficulty 
about dividing a claim according to the nationality of several joint owners. 

In an opinion ‘‘dealing with claims of American nationals for damages 
growing out of the death of aliens,’ the German-American Mixed Claims 
Commission held that an American citizen, dependent of a British subject 
killed on the Lusitania, had an independent and original standing before the 
Commission as an entitled claimant, and that the claim was American in 
origin within the meaning of earlier decisions. (Opinions of the Commission, 
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p. 195.) The theoretical soundness of this conclusion has been questioned 
(20 American Journal of International Law, p. 70) though it is sustained by 
Prof. de Visscher in 8 R. D. I., 3d series (1927), 266. In a few cases, 
widows, regardless of their own nationality, have obtained relief for injuries 
inflicted upon their deceased husbands, nationals of the complaining state. 


ARTICLE 16 


(a) A state is not responsible if the person injured or the person on behalf 
of whom the claim is made was or is its own national. 

(b) A state is not relieved of responsibility if injury is sustained by a for- 
eign corporation, or if a claim is made on behalf of a foreign corporation, 
because one or more of the shareholders of such corporation possessed or 
possesses its nationality. 

(c) A state is not relieved of responsibility as a consequence of any pro- 
vision in its own law that an alien should be considered its national for a 
particular purpose. 


COMMENT 


(a) The first paragraph reflects a well-established rule that on behalf of a 
person having dual nationality, one of the states of which he is a national 
cannot make the other state of which he is a national a defendant before an 
international tribunal. 


Alexander (Gt. Brit.) v. United States, May 8, 1871, Moore’s Arb. 2529; 
Martin (U. 8S.) v. Mexico, July 4, 1868, ibid. 2467; Lebret (France) v. 
United States, Jan. 15, 1880, ibid. 2488, 2492; Maninot (France) v. Vene- 
zuela, Feb. 19, 1902, Sen. Doc. 533, 59th Cong., Ist sess., 44, 74; Brignone 
(Italy) v. Venezuela, Feb. 13, 1903, Ralston, 710, 718; Canevaro (Italy) v. 
Peru, Apr. 25, 1910, Hague Court of Arbitration, 6 A. J. I. L. 746; Tellech 
(U.S.) v. Austria, Tripartite Claims Commission, Dec. 12, 1925, Decision 2. 


International tribunals have adopted various criteria to resolve conflicts of 
nationality, e.g., domicil; but if the result showed that the beneficiary was a 
national of the defendant state, the claim has usually been dismissed for lack 
of jurisdiction. 


See discussion, with citation of cases, in Borchard, op. cit., 588-590. 


The possession of dual nationality, provided one of the two nationalities is 
not that of the defendant state, has not prevented the presentation and 
allowance of claims. 


MacKenzie (U. 8S.) v. Germany, 1922, Opinions of the Mixed Claims 
Commission, U. 8. and Germany, p. 628. 


(b) The second paragraph indicates that a corporation may be considered 
as an entity with national character. No effort is made to define the criteria 
of national character on the part of a corporation, for this is a highly contro- 
versial subject. (See examination of theories in Borchard, op. cit., 617, 
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and the authorities there cited, note 1.) Probably most countries would 
admit that corporations incorporated in or having their home office in their 
territory, are national corporations. 

The Article adopts the rule that the national character of the corporation 
is not impaired by the fact that one or more of the shareholders of the corpo- 
ration are nationals of the defendant state. The national character of the 
corporation rather than that of the shareholders usually controls the juris- 
diction of claims commissions having jurisdiction of the claims of “‘ citizens” 
or “subjects” or “‘nationals’’ of the claiming state, when the claim grows out 
of corporate losses. 

In the Knox-Porter Resolution of the Congress of the United States of 
July 2, 1921, (42 Stat. 105) which was incorporated in the Treaties of 
Berlin and of Vienna and Budapest, provision was made for the presentation 
to mixed claims commissions, of claims on behalf of American stock- 
holders, as such, in foreign corporations, with reference to their proportionate 
share of corporate losses. The treaty between the United States and Mexico 
of Sept. 8, 1923, establishing a claims commission (43 Stat. 1730, 1731) pro- 
vided for the submission of ‘‘claims for losses or damages suffered by citizens 
of either country by reason of losses or damages suffered by any corporation, 
company, association or partnership in which such citizens have or have had 
a substantial and bona fide interest, provided an allotment to the claimant 
by the corporation, [etc.] of his proportion of the loss or damage suffered is 
presented by the claimant to the Commission.” A slightly different ar- 
rangement was made by the Spanish Treaty Claims Commission. 


Fuller’s Special Report, 1907, 28-31, and Order No. 504, Feb. 3, 1904. 
No reduction appears to have been made from the claim of an American 
corporation, because of the alien ownership of some of the shares. 

Narcisa Sugar Co. claim, No. 139, Briefs in Library of Congress binding, 
XXIV, 167 (explanatory notes). See other cases discussed in Borchard, 
op. cit., 625-626. 


A state may, of course, present a claim on behalf of a national corporation 
from which foreign stockholders will indirectly derive a benefit. In this 
connection, the United States Supreme Court has said: 


“The inconvenience on the one hand is completely destroyed by the 
overwhelming preponderance of inconvenience which would exist on the 
other; for, doubtless, whilst the alien corporator may be an exception, the 
corporator, who is both a citizen of the state and of the United States, is 
the rule. To follow the argument, therefore, would make the exception 
dominate and destroy the rule.”’ (United States v. Northwestern Express 
Co. (1896), 164 U. S. 686, 690. 


or a state may, in its discretion, present claims on behalf of national stock- 
holders in foreign corporations, although, as a rule, though by no means uni- 
versally, most states confine their support to claims in which the national 
stockholders have the majority interest in the foreign corporation. Occa- 
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sionally, joint representations are made by the state of which the corporation 
is a national and by the state of which a substantial part, by number or 
interest, of the stockholders are nationals. 

(c) The third paragraph of the Article is designed to make it impossible 
for a state to be relieved of responsibility by purporting to impose its na- 
tionality upon an alien without his consent. Such attempts were made by 
Venezuela in 1855 and by Brazil in 1891 and met with protests from other 
states. 


17 Clunet (1880) 766; Thomas in 4 R. G. D. I. P. (1897), 641. See, 
however, W. W. Willoughby in 1 A. J. I. L. (1907), 924. 


The question becomes slightly more difficult when the alien is given a 
privilege, which he otherwise would not have, such as the ownership of real 
estate, which under the law automatically confers nationality. 


Peru, Mexico, and other countries have made such efforts, and they have 
been protested. ‘See Moore’s Dig. III, sec. 378. Hall, Foreign Powers 
and Jurisdiction of the British Crown, 46. In certain cases before the 
Mexican-American Claims Commission of July 4, 1868, the provision of 
the Mexican Constitution of 1857 to this effect was held merely permissive 
and designed to confer a benefit, making Mexican citizenship optional with 
the alien, and not obligatory and intended to impose a disability, so as to 
force Mexican citizenship upon an alien. See Mr. Ashton’s argument in 
Moore’s Arb. 2468-2477. Anderson and Thompson (U.S.) v. Mexico, ibid. 
2479 and 2482; Elliott, zbd. 2481; Bowen, ibid. 2482. See the protest 
of the United States, notwithstanding the allegation that the foreigner 
could by affirmative action retain his original nationality, in instruction of 
Bayard, Sec’y of State, to Mr. Manning, Nov. 20, 1886, For. Rel., 1886, 
p. 723. In the Mexican Constitution of 1917, only citizens can own land 
in certain border territories after ten years. 


Where nationality follows a free grant of land or similar benefit made on 
condition of accepting citizenship, it resembles a form of voluntary, and not 
compulsory, naturalization. The United States recognized the validity of a 
Haitian law which provided for land grants on condition that the grantees 
become Haitian citizens. 


Mr. Hay, Sec’y of State, to Mr. Powell, Dec. 1, 1899, For. Rel., 1899, 
p. 430. 


Any voluntary acceptance of substantial benefits or privileges, such as 
acceptance of public office, may be made a form of voluntary naturalization. 

The effect of contracts with aliens requiring aliens to be considered as 
nationals of the state for the purposes of the contract is dealt with in the 
following Article. 


ARTICLE 17 


A state is not relieved of responsibility as a consequence of any provision 
in its own law or in an agreement with an alien which attempts to exclude 
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responsibility by making the decisions of its own courts final; nor is it relieved 
of responsibility by any waiver by the alien of the protection of the state of 
which he is a national. 


COMMENT 


This Article deals with the effect of the so-called Calvo clause, which has 
taken different forms, by constitution, law or contract, either to make the 
alien a national for a particular purpose (Article 16) or to make the de- 
cisions of national courts final and unchallengeable in the international forum, 
or to provide that the alien for the particular purpose waives the diplomatic 
protection of his national state. The Article would establish that such pro- 
visions in constitutions, laws or contracts cannot defeat the rights of states 
derived from international law. It is thus a specific application of Article 2. 

The question has arisen whether the Calvo clause is utterly nugatory in its 
effort to forestall or prevent diplomatic claims, so that states need not hesi- 
tate to advance claims on account of it, or whether it does perform the func- 
tion of at least compelling a resort to local remedies as a condition of inter- 
national claim. If the latter, it would but reflect a rule of international law. 
A recent decision of the United States-Mexican Claims Commission held 
that this clause in a contract required exhaustion of local remedies though 
the treaty establishing the commission seemed to dispense with the require- 
ment of exhaustion of local remedies. 


North American Dredging Company of Texas (U.S.) v. Mexico, Sept. 8, 
1923, Opinions of the Commission, 21, 31. 


The possibility of a renunciation of diplomatic protection arises out of a 
doctrine advanced by the celebrated South American publicist, Calvo, and 
in its broadest sense it posits the principle that no state ought to intervene in 
first instance (‘‘de plano’’), diplomatically or otherwise, against another 
state, to enforce its national’s private claims of a pecuniary nature. In 
Calvo’s treatise on international law, the principle is expressed as follows: 


“‘ America as well as Europe is inhabited today by free and independent 
nations, whose sovereign existence has the right to the same respect, and 
whose internal public law does not admit of intervention of any sort on the 
part of foreign peoples, whoever they may be.” (5th ed., I, sec. 204, p. 
350.) 


Calvo condemns armed and diplomatic intervention with equal severity (I, 
sec. 110, p. 267): 


“Aside from political motives these interventions have nearly always 
had as apparent pretexts, injuries to private interests, claims and demands 
for pecuniary indemnities in behalf of subjects. . . . According to strict 
international law, the recovery of debts and the pursuit of private claims 
does not justify de plano the armed intervention of governments, and, since 
European states invariably follow this rule in their reciprocal relations, 
there is no reason why they should not also impose it upon themselves in 
their relations with nations of the new world.” (I, sec. 205, pp. 350-351.) 
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“Tt is certain that aliens who establish themselves in a country have the 
same right to protection as nationals, but they ought not to lay claim to a 
protection more extended. If they suffer any wrong, they ought to count 
on the government of the country prosecuting the delinquents, and not 
claim from the state to which the authors of the violence belong any 
pecuniary indemnity.” (VI, sec. 256, p. 231.) 


“The rule that in more than one case it has been attempted to impose on 
American states is that foreigners merit more regard and privileges more 
marked and extended than those accorded even to the nationals of the 
country where they reside.”’ (III, sec. 1278, p. 140.) 


While the last two propositions were made with specific reference to redress 
for injuries arising out of civil war and acts of violence, the inference drawn 
from the whole text, read together with the general principle that foreigners 
are subject to the local law and must submit their disputes to local courts, 
has given some of the Spanish-American countries a basis to assert the doc- 
trine, not usually challenged, that in his private litigation the alien must ex- 
haust his local remedies before invoking diplomatic interposition and the 
doctrine, more frequently challenged, that in his claims against the state he 
must make the local courts his final forum. These states do generally, 
though not always, admit the rule that where there is a denial of justice, re- 
course to diplomatic interposition is permissible. They have written these 
principles into their constitutions, statutes, and treaties. 

Calvo, Le droit international, secs. 204-5. On the Calvo Doctrine, 
see Amos 8. Hershey, in 1 A. J. I. L. (1907), pp. 26-45; Perey Bordwell in 

18 Green Bag (1906), 377-382; T. B. Edgington, The Monroe Doctrine, 


Boston, 1904, pp. 218-260; G. W. Crichfield, American Supremacy, New 
York, 1908, Vol. II, p. 39 et seq. 


The so-called Drago Doctrine relating to public debts and the Porter propo- 
sition adopted at the Hague Conference of 1907, relating to contract claims, 
are more limited in their scope. 

The three principal classes of claims in which states have sought to limit 
the diplomatic protection of foreigners, are: firstly, claims arising out of in- 
juries received in civil wars; secondly, claims based upon acts of violence and 
oppression, such as false arrest, imprisonment, and expulsion; and, thirdly, 
claims arising out of concession-contracts concluded with aliens. The con- 
tractual renunciation of diplomatic protection arises generally in connection 
with concession-contracts granted by governments to aliens. There have 
been some cases arising out of personal injury, permission granted aliens to 
hold land, and other transactions in which there has been an express waiver 
of the alien’s right to national protection. 

European states have for the most part been unwilling to conclude treaties 
stipulating for the complete surrender of private claims of their citizens to 
the local courts, but some of the Latin-American states, on the authority of 
Calvo and the general international law applied in Europe, have sought other 
means to attain the end in view. 


| 
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Pradier-Fodéré, I, secs. 204-5; Calvo, I, secs. 204-5; Despagnet, Cours 
de droit international public, 2d ed., 1899, p. 197; 2 R. G. D. I. P. (1895), 
341. 

As early as 1852 the Venezuelan Government had endeavored to obtain 
an agreement among the Latin-American states not to recognize any of the 
claims presented by foreign governments in matters of private interest. 
Mr. Leocardio Guzman was charged at Lima and other capitals with a 
mission whose object was, it was said, to prepare an entente of the Ameri- 
can states on this point. Annuaire des Deux Mondes, Vol. 3, 1852-1853, 
p. 749, cited in 4 R. G. D. I. P. (1897), 227-228. 


This they have done by establishing certain limitations upon protection in 
their constitutions, laws, treaties, and contracts with foreigners. 


The limitations, with reference to the constitutions, laws and treaties, 
are discussed in Borchard, op. cit., 836-860. 


They assert the privilege of doing this on the legal grounds of independence, 
sovereignty, complete territorial jurisdiction, and the principle, generally 
recognized, that individuals who establish themselves in a foreign state must 
submit to the locallaw. In this contention they are supported by some well- 
known publicists. 


Calvo, I, secs. 204-5, pp. 350-351, sec. 1278 et seq., III, 140 et seq., 
VI, sec. 256, p. 231. 

Pradier-Fodéré, secs. 204-205, secs. 402-403, sec. 1363 et seg. ‘‘But in 
regard to the duty of protecting its nationals, we must posit certain rules. 
We must remember that when individuals establish themselves in a foreign 
country, they submit tacitly to its laws, and must make use of the means of 
redress open to the inhabitants, without being placed in a better position 
than natives of the country. . . . When the local courts have decided a 
case, the alien and his government cannot complain, if the alien has not 
been the victim of violations of international law, of arbitrary procedure 
or denial of justice on the part of the local authorities, of odious discrimina- 
tions, of penalties harsher than those inflicted on nationals . . . and 
finally, if there has been no violation of the provisions of public treaties in 
force between the two governments” (sec. 403). 

Bluntschli, Le droit international codifié, 5th ed., by C. Lardy, Paris, 
1895, secs. 380, 386, 388; Seijas, El derecho internacional, III, p. 308 et 
seq.; IV, pp. 507-514, and opinions there cited; P. Fiore, Nouveau droit 
international public, Paris, 1885, Antoine’s translation, secs. 648-657. 

Fiore believes that protection is unjustifiable when its object is to obtain 
for subjects abroad a privileged position. He holds that if, for reasons of 
state, the constituted authorities of a country enact measures applying to 
the whole population, but which may seem harsh to foreigners, foreign 
governments have no right to endeavor to relieve their subjects in such 
cases from burdens which all the inhabitants must bear (sec. 648). He 
justifies protection of the interests of an individual only where the foreign 
government acts arbitrarily towards the alien in violating a principle of 
law, z.e., only when it deprives aliens of the enjoyment of civil rights, ete. 
(sec. 649). 

Antoine, Fiore’s translator, believes that when a state treats aliens in a 
prejudicial manner by laws which are in derogation of the usage of civil- 
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ized countries of our time, intervention is legitimate. He thus justifies 
the intervention of France in 1838 in Buenos Ayres and Mexico. 


Views of Governments as to Renunciation of Protection. In one case, at 
least, interposition has been made dependent upon the absence of any re- 
nunciation on the part of the national of the privilege of appealing to his 
own government. 


Mr. Fish, Sec’y of State, to Mr. Butler, Oct. 5, 1871, Moore’s Dig. VI, 
293. 


This attitude, however, is a distinct exception to the general practice of the 
United States. The American position is perhaps best expressed in an 
instruction of Secretary of State Bayard in 1888: 


“This government cannot admit that its citizens can, merely by making 
contracts with foreign powers, or by other methods not amounting to an 
act of expatriation or a deliberate abandonment of American citizenship, 
destroy their dependence upon it or its obligations to protect them in case 
of a denial of justice.” 

Mr. Bayard, Sec’y of State, to Mr. Buck, Minister to Peru, Feb. 15, 
1888, Moore’s Dig. VI, 294; Mr. Bayard to Mr. Scott, Minister to Ven- 
ezuela, June 23, 1887, Moore’s Dig. VI, 294; Mr. Bayard to Mr. Hall, 
Minister to Central America, March 27, 1888, For. Rel., 1888, I, 137; Mr. 
Adee, Act’g Sec’y of State, to Mr. Partridge, Minister to Venezuela, July 
26, 1893, For. Rel., 1893, pp. 734, 735. 


Mr. Gresham, Secretary of State, interpreted the clause of the Venezuelan 
Constitution to the effect that “‘in every contract of public interest there 
shall be inserted the clause ‘that doubts and controversies which may arise 
regarding its meaning and execution shall be decided by the Venezuelan 
tribunals and according to the laws of the Republic, and in no case can such 
contracts be a cause for international claims,’”’ to mean that the party 
claiming under the contract 

‘agrees to invoke for the protection of his rights only the authorities, judi- 
cial or otherwise, of the country where the contract is made. Until he has 
done this, and, unless having done this, justice is plainly denied him, he 
cannot invoke the diplomatic intervention of his own country for redress. 
But if his application to the authorities of the country where the contract is 
made results in the palpable denial of justice, or in a plainly unjust dis- 
crimination against the applicant as an American citizen, the clause above 
quoted would hardly be construed to prevent an appeal for diplomatic 
intervention if such intervention would otherwise be allowable under the 
rules of international law.”’ 

Mr. Gresham, Sec’y of State, to Mr. Crawford, Sept. 4, 1893, Moore’s 
Dig. VI, 299-300. See also North American Dredging Company of Texas 
(U.8.) v. Mexico, Sept. 8, 1923, Opinions, pp. 21, 31. 

Where the contract stipulation has attempted to go further and completely 
oust the right of the state to interpose under all circumstances and to fore- 
close the national’s privilege of appeal even in a case of denial of justice, the 
United States has denied the validity of such contractual renunciation. 


ARTICLE 17 207 


“It is not competent to a citizen to divest himself of any part of his 
inherent right to protection or to impair the duty of his government to 
protect him.” 

Mr. Bayard, Sec’y of State, to Mr. Straus, Minister to Turkey, June 28, 
1888, For. Rel., 1888, v. 2, p. 1519. See also Mr. Wilson, Act’g Sec’y of 
State, to Mr. Hibben, Chargé, May 19, 1909, For. Rel., 1909, p. 222. 

‘“‘No agreement by a citizen to surrender the right to call on his Govern- 
ment for protection is valid either in international or municipal law.” 

Mr. Bayard, Sec’y of State, to Mr. Hill, Feb. 16, 1887, For. Rel., 1887, 
p. 100. 


The measure adopted by Mexico in its railroad grants, by the terms of 
which officers and employees of its roads are declared amenable to the laws 
as Mexicans and are prohibited from invoking the protection of their gov- 
ernments met with a similar objection by Mr. Bayard. Such service in 
Mexico was deemed a contract, a condition of which was the surrender by 
the employees of their right to invoke diplomatic protection. While con- 
sidering that alien employees became thereby “‘entitled to justice in Mexico 
in lieu of the broader claims to international justice,’ nevertheless, “‘in case 
of a denial of justice, the obligation of this government to protect [its citizens] 
remains unimpaired.” 

Mr. Bayard, Sec’y of State, to Mr. Morgan, Minister to Mexico, May 

26, 1885, Moore’s Dig. VI, 294. See also paragraph 1 of Article X X VII of 

the Mexican Constitution of 1917 with respect to concessions, and note of 

Secretary Kellogg to Sefior Saenz, Mexican Minister of Foreign Affairs, 


Jan. 28, 1926. Reprint of correspondence exchanged between United 
States and Mexico, released April 10, 1926, p. 30. 


It may be observed that a state may prosecute a claim arising out of an 
injury to its national, notwithstanding the fact that the national renounces 
his right to an indemnity. Nevertheless, unless the offense is particularly 
flagrant or may be deemed a national affront, the individual’s waiver of a 
right to indemnity weakens the basis of his government’s demand for repara- 
tion, and the government may well consider itself justified in desisting from 
pressing a claim waived by the individual who actually sustained injury, 
as Great Britain did in the Jencken claim against Spain. 62 Brit. & For. 
State Papers, p. 990. 

In the Orinoco Steamship Company case, in considering the rights of the 
British stockholders, the British Government took the view that its general 
international right of diplomatic interposition was not modified by the 
renunciatory clause contained in the concession to that company. 

Although, added the English Government, the fact that the company 
had contracted themselves out of every remedial recourse in case of dis- 


pute is an element to be taken into consideration when they subsequently 
appeal for the intervention of His Majesty’s Government. Ralston, 90. 


The German Government in a case which likewise arose in Venezuela 
did not consider itself bound by the renunciatory clause, taking the ground 
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that the German Government is not a party to the contract. That govern- 
ment reserves the right to intervene diplomatically for the protection of its 
nationals whenever it considers it best to do so, ‘‘no matter what the terms 
of the contract, in this particular respect, are.”’ 

Position of the German Government as stated by the German Minister 
at Caracas to Mr. Loomis, the American Minister, Moore’s Dig., VI, 300. 
Renunciation of Protection in Cases before International Tribunals. Inter- 

national commissions have had frequent occasion to construe the effect on 
the right of the government to intervene in a case where there has been an 
express renunciation of the right by its national. 

Jarr and Hurst (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 2713. 
Palacio, the Mexican Commissioner, speaking for the commission, held 
that the release of claimants from imprisonment on the understanding 
that no claim should be brought for the imprisonment, to which arrange- 
ment the American Minister consented, operated as a bar to the claim. 
For the most part, however, the occasions on which international com- 

missions have had to construe the effect of a contractual renunciation of 
protection have involved the question of the validity of the Calvo clause, 
which, in contracts, generally reads: 

“The doubts and controversies that may arise on account of this 
contract shall be decided by the competent tribunals of the Republic, in 
conformity with the laws, and shall not give rise to any international 
reclamation.” 

The Calvo clause is worded differently from time to time, sometimes 
stopping with the mere statement that the doubts shall be submitted to the 
local courts, with no further stipulation as to the renunciation of diplomatic 
protection. Sometimes such renunciation is added to the stipulation for 
exclusive jurisdiction of the local courts, with the proviso that cases of denial 
of justice are excepted. For the present purposes, all forms of the clause 
may be considered together, for in the cases that have arisen where the 
stipulation involved nothing further than exclusive submission to the local 
courts, the local remedies had not been exhausted. Nor are the principles 
laid down seriously modified by the fact that the clause has not always been 
framed in identical language. 

The decisions of various international commissions are by no means uni- 
form. In the nineteen cases reported by Moore and Ralston up to 1910, 
eight upheld the clause as barring the right of the claimant to appear before 
an international commission without having fulfilled his obligation under 
the stipulation, and eleven denied the validity of the clause as barring the 
right of the claimant, or of his government, to bring the claim before an 
international commission, in spite of the fact that the obligation of the 
stipulation had not been fulfilled. One tendency is noticeable throughout. 
The commissions generally have sought to find a ground on which they could 
relieve the claimant from the binding character of the obligation contained 
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in the clause. The latest case, North American Dredging Co. (U. 8S.) v. 
Mexico, Sept. 8, 1923, Opinions, pp. 21, 31, took a middle ground. 

Validity of Calvo Clause Upheld. Two of the earliest cases in which the 
clause was construed came before the United States-Venezuelan Commission 
of 1885. 

Day and Garrison (U. 8S.) v. Venezuela, Dec. 5, 1885, Moore’s Arb. 
3548-64 (dictum only). The umpire of the 1866 Commission had held 
that the decree annulling the provision as to arbitration revived claim- 
ant’s right to make the contract the subject of an international claim, in 
spite of the stipulation. Moore’s Arb. 3563. The contract provided for 
private arbitration of disputes under it and precluded by renunciation 
any international claim. The contracts were held invalid, but Findlay, 
the American commissioner, upheld the renunciatory clause on the ground 
that the provision for settlement by arbitration was “inconsistent with 
any attempt to make [disputes] cause for an international claim on any 
pretext whatever’’—this in spite of the fact that the contracts had been 
annulled by a decree of Venezuela, which Commissioner Little, in a dis- 
senting opinion, held to have closed the door to arbitration and therefore 
to bar the defendant from setting up the renunciation of national pro- 
tection. 


In the Flannagan case before the same commission, 


Flannagan, Bradley, Clark & Co. (U. S.) v. Venezuela, Dec. 5, 1885, 
Moore’s Arb. 3564, 3565. 


Commissioner Findlay, for the commission, held the claimant bound by the 
stipulation for exclusive local jurisdiction, but expressed serious doubt as to 
whether the decisions of the local courts would stand free from international 
claim in case of a denial of justice. The dissenting opinion of Commissioner 
Little in that case 

Moore’s Arb. 3566; Report of the Commission, Washington, 1890, p. 


451; Ralston, International Arbitral Law and Procedure, Boston, 1910, 
(2nd Ed.,) 61. 


has since become the starting point for the decisions of subsequent com- 
missions denying the binding character of the clause in case of a subsequent 
agreement by the two nations to submit claims to arbitration. A portion of 
his opinion on this point may be quoted: “‘An agreement in my judgment 
between the United States and Venezuela to submit its claims to a Mixed 
Commission for decision according to justice, superseded and took the place 
of any previous understanding between the latter and the claimants, if any 
binding one existed, to submit them to any other tribunal for determination. 
.. . A contract between a sovereign and a citizen of a foreign country not 


to make matters of difference or dispute . . . the subject of an international 
claim . . . would involve pro tanto a modification or suspension of the public 
law . . .” which he considered beyond the competence of any individual. 


His government’s ‘“‘rights and obligations in the premises cannot be affected 
by any precedent agreement to which it is not a party. Its obligation to 
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protect its own citizen is inalienable.’ In 1900 Secretary of State Hay 
declined to present the claim again to the government of Venezuela “until 
there had been a compliance with the aforesaid stipulation, resulting in a 
denial of justice.”’ 


Mr. Hay, Sec’y of State, to Mr. Woodruff, Nov. 28, 1900, Moore’s 
Dig. VI, 301. 


The claim was, however, brought before the Venezuelan Commission of 
1903 in the Woodruff case. 


Woodruff (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 151, 160. 


This was the first of four decisions in which the umpire, Dr. Barge of 
Holland, had an opportunity to construe the effect and validity of the 
renunciatory clause under protocols essentially the same, and in which his 
decisions varied to such an extent as completely to obscure the law. In this 
Woodruff case, Bainbridge, the American commissioner, approved the 
opinion of Mr. Little, quoted above in the Flannagan case. The Venezuelan 
commissioner, Paul, considered, as Commissioner Findlay had done in the 
1885 Commission, that the Calvo clause withdrew the claim from the juris- 
diction of the commission. The umpire, Dr. Barge, held that the failure to 
comply with the stipulation conferring exclusive jurisdiction on the local 
courts barred the right of the claimant to appear before the commission, 
although, he added, the citizen could not impede the right of his government 
to bring an international claim, in case of denial or undue delay of justice. 
In the Rudloff case, 


Rudloff (U. S.) v. Venezuela, Feb. 17, 1903, 182, 193. 


which was then pending before the local courts but had not yet been decided, 
Umpire Barge held that the stipulation for exclusive jurisdiction in the local 
courts did not prevent the commission from exercising jurisdiction, on the 
ground that the ‘“‘absolute equity ”’ clause 
This clause reads: ‘‘ The commissioners, or in case of their disagreement, 
the umpire, shall decide all claims upon a basis of absolute equity, without 
regard to objections of a technical nature, or of the provisions of local 
legislation.” 
gave the commission the right to determine whether such stipulation 
operated inequitably. He considered that it did so operate and enter- 
tained jurisdiction, after doing which, he said, he could decide whether the 
failure to submit the case to the local courts affected the claim with a vitiwm 
proprium. 
In the Orinoco Steamship case, 
Orinoco Steamship Co. (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 72, 
91-92. 
Barge again held, after finding that the particular question under discussion 
was a ‘“‘dispute’’ and that the rule of absolute equity could not permit the 
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same contract being made “‘a chain for one party and a screw press for the 
other,” that the parties having selected their own judges and renounced 
international reclamation, ‘“‘absolute equity” did not allow the commission 
to recognize the claim. 

In the Turnbull case, 


Turnbull (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 200, 245. 


Umpire Barge held that where the parties had “deliberately contracted 
themselves out of any interpretation of the contract”? except by certain 
designated judges, and no such submission to or decision of these judges 
awarding damages had taken place, an international commission is pre- 
cluded from taking jurisdiction of the claim. Mr. Moore pertinently 
remarks: “It may be superfluous to remark that, according to this view, 
there can be no room whatever for international action, in diplomatic, 
arbitral, or other form, where the renunciatory clause exists, unless indeed 
to secure the execution of the judgment of a local court favorable to the 
claimant; for, if the parties have ‘no right to claim’ damages which the local 
courts have not found to be due, it is obvious that international action of 
any kind would be as inadmissible where there had been an adverse judg- 
ment, no matter how unjust it might be, as where there had been no judg- 
ment whatever.” 
6 Moore’s Dig., 307. A good summary of the fluctuating position 
taken by Umpire Barge in the interpretation of the renunciatory clause 
is given in Senate Document 413, 60th Cong., Ist sess. (1908), Corre- 


spondence relating to wrongs done to American citizens by the govern- 
ment of Venezuela, pp. 79-84. 


The binding character of the clause was upheld by the Anglo-Chilean Com- 
mission of 1893 in the case of the Nitrate Railway Company, 

Nitrate Railway Company, Lim. (U. 8S.) v. Chile, Reclamaciones presen- 
tados al Tribunal Anglo-Chileno, Santiago, 1894-96, II, 320 et seq., cited 
in Ralston’s International Arbitral Law, 41. 

in which it was held that the claimant had voluntarily accepted the conces- 
sion and could agree to such stipulations as it desired; that the granting 
state, in giving concessions, had the right to place aliens on the same basis as 
its nationals; and that there is no principle of international law which forbids 
aliens to agree personally to contracts renouncing diplomatic action, al- 
though the stipulation, they added, does not ‘‘ obligate foreign governments.”’ 
That is, while his state may not be bound by the renunciatory clause, the 
alien is, and the claim was dismissed. 

This is somewhat analogous to Umpire Barge’s conclusions in the 
Woodruff case, Ralston, 160, and to the opinion of the Mixed Claims 
Commission, United States and Mexico, Sept. 18, 1923, in the North 
American Dredging Co. case, notwithstanding a clause in the Claims 


Agreement that the failure to exhaust local remedies shall not be deemed 
to bara claim. See comment in 20 A. J. I. L. 536, 538. 
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Plumley, Umpire of the French-Venezuelan Commission of 1902, stated 
that ‘‘he could not entirely ignore the restrictive features of the contract.” 


Senate Document 533, 59th Cong., Ist sess. (1906), 367, at p. 445. 


He gave it partial effect, although evidently consciously restricting it to 
its narrowest limits, by stating that the question of damages under the op- 
eration of the contract is ulterior to the contract itself, and the renunciatory 
clause is inapplicable, covering, as it does, only the question of rescission. 
Paul, the Venezuelan commissioner, in the Kunhardt case, 


Kunhardt (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 63, 70 (dictum). 


upheld the validity of the clause although his conclusion to this effect was not 
involved in the final judgment. 

Commissioner Wadsworth, speaking for the commission in the Tehuante- 
pec ship canal case 


Tehuantepec Ship Canal Co. (U. S.) v. Mexico, July 4, 1868, Moore’s 
Arb. 3132-3133. 


held that a stipulation to refer questions arising under the contract to private 
arbitration must be complied with in order to give an international commis- 
sion jurisdiction over the case. 

Validity of Calvo Clause Denied. In several cases the binding character 
of the renunciatory clause has been denied and the claimant relieved from its 
inhibitions. The grounds taken by international commissions to uphold the 
right to appeal to the international forum in spite of the renunciatory clause 
have been three: first, that it is beyond the competence of an individual to 
contract away the superior right of his government to protect him, as in the 
Rudloff and Martini cases before the Venezuelan Commissions of 1903; 
secondly, in cases where the government had annulled the contract without 
first appealing to the local courts, that such action relieves the claimant from 
the stipulation not to make the contract a subject of international claim, as 
in the Milligan case against Peru and the North and South American Con- 
struction Company case against Chile; thirdly, the tribunals occasionally 
endeavor to find that the claim arises not out of the contract itself, but out of 
some violation of property rights, thus basing the claim on tort, as in the 
Selwyn and the Rudloff cases. 

The principle laid down in the Martini case and the learned opinion of 
Umpire Ralston is considered good law. 

Martini (Italy) v. Venezuela, Feb. 13, 1903, Ralston, 819-841. The 
opinion on this point seems to be dictum, inasmuch as the umpire decided 
that damages were due because of the closing of a port in violation of the 
contract and that the dispute was not within the terms “doubts and con- 
troversies which may arise in the interpretation or execution of the 
contract.” 

“The right of a sovereign power to enter into an agreement of this kind’”’ [to 
submit to a mixed commission the claims of its citizens against another gov- 
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ernment] “‘is entirely superior to that of the subject to contract it away. It 
was, in the judgment of the umpire, entirely beyond the power of an Italian 
subject to extinguish the superior right of his nation, and it is not to be pre- 
sumed that Venezuela understood that he had done so.” 

So in the Rudloff case, 

Rudloff (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 183, 187. The 
opinion by Bainbridge on the question of jurisdiction is not the opinion 
of the commission, which was rendered by the umpire, Barge. Bain- 
bridge’s opinion, however, appears not to have been contradicted by the 
umpire. 

Bainbridge, the American commissioner, said: ‘It is not within the power of 
a citizen to make a contract limiting in any manner the exercise by his own 
government of its rights or the performance of its duties. The individual 
citizen is not competent by any agreement he may make to bind the state to 
overlook any injury to itself arising through him, nor can he by his own act 
alienate the obligation of the state toward himself, except by a transfer of his 
allegiance.”’ 

The second class of cases embraces those in which the government has 
annulled the contract or some important term of it and then sought to estop 
the claimant by alleging the binding character of the renunciatory clause as a 
bar to the international claim. In such cases international courts have been 
apparently very willing to construe the breach by the government as relieving 
the claimant from his stipulation to be bound by the decision of the local 
courts and not to make the contract the subject of an international claim. 
They begin with the premise that the obligations of the clause bear equally 
and reciprocally upon both parties to the contract—the government and the 
claimant—and that when the government, without resort to the local tribu- 
nals, declares the contract null, the claimant is absolved from all obligations 
limiting his remedial rights. 

Rudloff (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 182, 183. See 
also opinion of Commissioner Little in the case of Day and Garrison v. 
Venezuela, Dec. 5, 1885, Moore’s Dig. VI, 301-2. Commissioner Findlay, 
however, declined to give the annulment by the government this effect in 
the Flannagan case before the 1885 Commission. Barge likewise refused 
to give it such effect in several cases before the 1903 United States- 
Venezuelan Commission. 

Mr. Blaine, Secretary of State, in the case of McMurdo, 


McMurdo (U. 8.) v. Portugal, June 13, 1891, Moore’s Arb. 1865 et seq.; 
Mr. Blaine, Sec’y of State, to Mr. Loring, Minister to Portugal, Nov. 30, 
1889, 6 Moore’s Dig., 297, Moore’s Arb., 1870. 

stated that it is ‘‘not within the power of one of the parties to an agreement 
first to annul it, and then to hold the other party to the observance of the 
conditions as if it were a subsisting agreement.’’ The same rule was applied 
by the international commission which subsequently passed upon the claim. 
In the North and South American Construction Company case against Chile, 
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North and South American Construction Co. (U. S.) v. Chile, Aug. 7, 
1892, Moore’s Arb., 2318-2322. 


the fact that the government had failed to comply with the stipulation re- 
ferring the claim to private arbitrators was held to relieve the claimant from 
the obligation not to invoke the protection of its own government in the en- 
forcement of its rights. ‘The American commissioner, Vidal, in the Milligan 
case against Peru, likewise stated that through the annulment of the con- 
tract by the government of Peru, the claimant recovered the right which he 
had renounced to invoke the protection of his government. 


Milligan (U. S.) v. Peru, Dec. 4, 1868, Moore’s Arb., 1643. 


While Pino, the Peruvian commissioner, did not support Vidal in this deci- 
sion, but considered the clause as a complete bar to the claim, Vidal’s opinion 
seems to have prevailed, inasmuch as by subsequent agreement between the 
commissioners an award was made in favor of the claimant. 

In the third class of cases, the international tribunal has circumvented the 
inhibitory effect of the renunciatory clause by holding that the subject of the 
claim arose not out of a “doubt or controversy” under the contract, but out 
of a deprivation of property rights or breach of contract or some other ele- 
ment which relieved the commission from directly construing the effect of the 
renunciatory clause. 

So in the Selwyn case, Umpire Plumley based his decision upon the ground 
that 

“the claim before him has in no particular to deal with any doubts and 

controversies . . . regarding the spirit or execution of the contract in 

which such terms appear. The fundamental ground of this claim as 
presented is that the claimant was deprived of valuable rights, of moneys, 
properties . . . and rights of property, by an act of the Government 
which he was powerless to prevent and for which he claims reimbursement. 

. . . The fundamental feature of this claim ... is not a matter of 

contract.” (Selwyn (Gt. Brit.) v. Venezuela, Feb. 13, May 7, 1903, 

Ralston, 322.) 


A somewhat similar conclusion was reached in the Rudloff, the Martini, and 
other cases before the Venezuelan Mixed Commissions sitting at Caracas in 
1903. 


Rudloff (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 188. Umpire 
Ralston in the Martini case (Italy) v. Venezuela, Feb. 13, 1903, Ralston, 
843, held that the closing of a certain port was a violation of the contract 
and not a doubt and controversy as to its interpretation and execution. 

A similar conclusion was reached by Paul, Venezuelan commissioner 
in the case of Del Genovese (U. S.) v. Venezuela, Feb. 17, 1903, Ralston, 
174-178, in which the breach of the contract was apparently held not to 
be a “‘dispute and controversy.” 

So in the case of the American Electric and Manufacturing Co. (U. S.) 
v. Venezuela, Feb. 17, 1903, Ralston, 246-250, Barge, Umpire, held that 
the breach of a collateral promise (to annul a previous concession granted 
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to another) was not a “doubt and controversy’’ under the contract on 
which claim was brought. He then held, however, that as the promise to 
annul a previous concession, which also contained the Calvo clause, was 
in itself a promise to do an illegal act, the breach of such promise could 
not be made the basis of a claim. 

See also the cases of the Antofagasta and Bolivia Railway Co. (Gt. Brit.) 
v. Chile, Sept. 26, 1893, Reclamaciones presentados al Tribunal Anglo- 
Chileno, III, p. 699 at p. 788 et seq.; and Robert Stirling (Gt. Brit.) v. Chile, 
ibid. I, p. 128 at p. 152 et seq., cited by Ralston in his International Arbitral 
Law, 42-43. See also Cora and La Vela Ry. & Impr. Co. (U. S.) v. 
Venezuela, Feb. 17, 1903, Morris’ Report 69, 70. 


What conclusion may be drawn as to the effect of the renunciatory 
clause? 

The prevailing view seems to be that the mere stipulation to submit dis- 
putes to local courts is confirmatory of the general rule of international law 
and will be so construed by the national government of concessionaries. If, 
however, the renunciation goes so far as to preclude recourse to diplomatic 
protection in cases of denial of justice, the renunciation of protection will not 
be considered as binding upon the claimant’s government; for, as in munici- 
pal law private agreement cannot oust the jurisdiction of municipal courts, 
so in international law the private agreement cannot prevent the employ- 
ment of international remedies. Again, if there has been a confiscatory 
breach of the contract by the government, the claimant will be relieved from 
the stipulation barring his right to make the contract the subject of an inter- 
national claim. While some arbitrators, notably Umpire Barge, seem to 
have evolved the rule that the clause is binding upon the claimant, but not 
on his government, it is difficult to see how such an inconsistent rule can be 
applied, and in fact these arbitrators have taken jurisdiction of claims in 
such circumstances and made awards. Finally, the right of the government 
to submit the claims of its citizens to an international tribunal, is, it may be 
concluded, superior to the right or competency of the individual to contract 
it away, for whatever the individual’s power to renounce a personal right or 
privilege, he does not represent the government and is, therefore, incompe- 
tent to renounce a right, duty, or privilege of the government. In sum 
total, therefore, the better opinion seems to be that the renunciatory clause 
is without any effect so far as any changes or modifications in the ordinary 
rules of international law are concerned. 


ARTICLE 18 


Any dispute between states parties to this convention, with respect to the 
interpretation or application of the provisions of this convention, which is 
not settled by negotiation and which is not referred to arbitration under a 
general or special arbitration treaty, shall be referred to the Permanent 
Court of International Justice, and may be brought before the Permanent 
Court of International Justice by either party to the dispute. 
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COMMENT 


This is an identic article included in the conventions on nationality, terri- 
torial waters and responsibility of states. One of the objects of the codifica- 
tion is to clarify the law which may be applied by international tribunals. 
This is the more important because of the extent to which the Optional 
Clause of the Statute of the Permanent Court of International Justice has 
been accepted by states. If the object is to be achieved, it would seem that 
any convention constituting a part of a code of international law should 
provide for the application of the provisions of the convention by interna- 
tional tribunals. 

This article would incorporate such a provision in the convention. It is 
hardly necessary to say what is a dispute ‘“‘ with respect to the interpretation 
or application of the provisions of this convention.” See, however, Judg- 
ment No. 2 of the Permanent Court of International Justice (Publications 
of the Court, Series A, No. 2, p. 11). Nor is it necessary to say when a dis- 
pute “is not settled by negotiation.”” On this subject reference may be 
made to Judgment No. 2 of the Permanent Court of International Justice 
(Publications of the Court, Series A, No. 2, p. 13). In the first instance the 
parties to a dispute should have the choice of the tribunal to apply the law, 
but failing that agreement, the Permanent Court of International Justice 
would seem the tribunal which ought to be given competence. 

Similar provisions have been included in many of the multipartite con- 
ventions concluded in recent years. It is now common to include in con- 
ventions which may require interpretation and application to concrete cases, 
a provision for the obligatory judicial determination of issues arising under 
them which cannot be settled by diplomacy. See, for example, Article 13 of 
the Statute on Freedom of Transit adopted by the Barcelona Conference 
on April 14, 1921, which provides: 

““Any dispute which may arise as to the interpretation or application 
of this Statute, which is not settled directly between the parties them- 
selves, shall be brought before the Permanent Court of International 
Justice, unless, under a special agreement or a general arbitration pro- 


vision, steps are taken for the settlement of the dispute by arbitration or 
some other means.” 


The Slavery Convention, opened for signature at Geneva on September 25, 
1926, contains the following provision (Article 8): 


“The High Contracting Parties agree that disputes arising between 
them relating to the intepretaton or application of this Convention 
shall, if they can not be settled by direct negotiation, be referred for de- 
cision to the Pemanent Court of International Justice. In case either 
or both of the States Parties to such a dispute should not be parties to the 
Protocol of December 16th, 1920, relating to the Pemanent Court of 
International Justice, the dispute shall be referred, at the choice of the 
Parties and in accordance with the constitutional procedure of each State, 
either to the Permanent Court of International Justice or to a court of 
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arbitration constituted in atcordance with the Convention of October 
18th, 1907,for the Pacific Settlement of International Disputes, or to some 
other court of arbitration.” 


Such an article is more essential for the subject of state responsibility than 
for almost any other convention, because the subject of state responsibility 
is so intimately identified with standards of conduct, such as “due diligence,” 
“due process,”’ ‘standard of civilized justice,” “denial of justice,’ and simi- 
lar broad terms which have a meaning only in their application to a concrete 
case. Many states are already committed by treaty to submit pecuniary 
claims to arbitration. (See the Pan-American Conventions of 1902 and 1910 
on Pecuniary Claims.) 

Representatives of twenty American Republics signed a General Treaty of 
Inter-American Arbitration at Washington, on January 5, 1929, agreeing to 
refer to arbitration all differences of an international character arising by 
virtue of a claim of right, which are juridical in their nature by reason of 
being susceptible of decision by the application of the principles of law. But 
reservations were made by nine states relating to questions which fall within 
the jurisdiction of their national courts or do not involve denial of justice. 
Thus the treaty was signed by the Uruguayan representative with the 
reservation “that arbitration will be resorted to only in case of denial of 
justice, when the national tribunals have jurisdiction, according to the 
legislation of their own country.”’ The reservations of El Salvador included 
the following: 

“Pecuniary claims against the nation shall be decided by its judges and 
courts, since they have jurisdiction thereof, and recourse shall be had to 
international arbitration only in the cases provided in the Constitution and 


laws of El Salvador, that is in cases of denial of justice or unusual delay in 
the administration thereof.” 


The clarification of the law which would result from the adoption of this 
convention may contribute to the extension of international arbitration in 
this field. 

The greatest difficulty in the matter of state responsibility has been not 
the inability to agree on general substantive rules governing the subject, but the 
fact that claiming states are not bound to resort to the judicial process and 
have on occasion constituted themselves plaintiff, judge, and sheriff in their 
own causes. This is one of the principal and justifiable grievances of certain 
states. The major objection to the present practice, notably from this point 
of view, is the absence of an obligatory legal method of determining issues 
of law. The present system contemplates the frequent use of political co- 
ercion of all types to enforce claims essentially legal in character. The 
whole field of pecuniary claims, more strictly legal in its nature than many of 
the other departments of international law, should not only on its substan- 
tive, but on its procedural side, be if possible divorced from politics and 
brought within a legal framework. No pecuniary claim, not involving an 
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immediate threat to human life, should become the source of coercive politi- 
cal action. Every claim should, if not easily settled diplomatically, be sub- 
mitted by convention, as automatically as possible, to an international court. 
International law would thus extend its beneficent regulatory power to a 
field in which politics now unfortunately often controls. A claimant, having 
a perfect legal claim, is often dependent for relief largely upon the political 
strength or influence of his nation, on its political relations with the country 
complained against, and on the disposition and willingness of the Foreign 
Office to exert diplomatic efforts in his behalf. His claim becomes subject to 
the exigencies of politics. The state of the injured alien is subjected to 
political pressure to espouse what may be a poor claim, often acts on insuffi- 
cient evidence, and in prosecuting a claim is led to invoke the support of a 
whole people on behalf of a single citizen or corporation—a primitive form of 
collective action which survives in practically no other branch of public law. 
A people should not be involved in political entanglements arising out of an 
alleged legal injury to a citizen, if it can possibly be avoided. The defendant 
nation should not be in the position of having to yield a legal case to political 
arguments or of availing itself of political strength to resist a legal claim. 
The cause of peace and normal international relations should not be im- 
paired and hampered by the present easy conversion of a legal into a political 
issue. An agreement to submit legal pecuniary claims to a legal, 7.e., judicial, 
method of settlement would be one of the greatest boons imaginable not only 


to the parties and peoples in interest but to the cause of peace. Here, in the 
field of state responsibility for injuries to aliens, lies a practical opportunity 
to counteract the elements of force and coercion by removing a most important 
field of international relations from the arena of politics to the realm of law. 


APPENDIX No. 1 


Conclusions of a sub-committee, communicated to various Governments by the League of 
Nations Committee of Experts for the Progressive Codification of International Law, 
with Questionnaire No. 4, January 29, 1926. 

(League of Nations Document, C. 196. M. 70. 1927. V, p. 104.) 


1. Since international responsibility can only arise out of a wrongful act, contrary to 
international law, committed by one State against another State, damage caused to a for- 
eigner cannot involve international responsibility unless the State in which he resides has it- 
self violated a duty contracted by treaty with the State of which the foreigner is a national, 
or a duty recognised by customary law in a clear and definite form. 


2. The responsibility of a State is only involved by the commission in its territory of a 
political crime against the persons of foreigners if the State has neglected to take all reason- 
able measures for the prevention of the crime and the pursuit, arrest and bringing to justice 
of the criminal. 

The recognised public character of a foreigner and the circumstances in which he is present 
in its territory entail upon the State a corresponding duty of special vigilance on his behalf. 


3. A State is responsible for damage incurred by a foreigner attributable to an act contrary 
to international law or to the omission of an act which the State was bound under interna- 
tional law to perform and inflicted by an official within the limits of his competence, subject 
always to the following conditions: 

(a) If the right which has been infringed and which is recognised as belonging to the 
State of which the injured foreigner is a national is a positive right established by a 
treaty between the two States or by the customary law; 

(b) If the injury suffered does not arise from an act performed by the official for the 
defence of the rights of the State, except in the case of the existence of contrary treaty 
stipulations; 

The State on whose behalf the official has acted cannot escape responsibility by pleading 
the inadequacy of its law. 


4. The State is not responsible for damage suffered by a foreigner, as a result of acts 
contrary to international law, if such damage is caused by an official acting outside his com- 
petence as defined by the national laws, except in the following cases: 

(a) If the Government, having been informed that an official is preparing to commit 
an illegal act against a foreigner, does not take timely steps to prevent such act; 

(b) If, when the act has been committed, the Government does not with all due 
speed take such disciplinary measures and inflict such penalties on the said official as 
the laws of the country provide; 

(c) If there are no means of legal recourse available to the foreigner against the of- 
fending official, or if the municipal courts fail to proceed with the action brought by the 
injured foreigner under the national laws. 


5. Losses occasioned to foreigners by the acts of private individuals, whether they be 
nationals or strangers, do not involve the responsibility of the State. 


6. The duty of the State as regards legal protection must be held to have been fulfilled if 
it has allowed foreigners access to the national courts and freedom to institute the necessary 
proceedings whenever they need to defend their rights. 

It therefore follows: 

(a) That a State has fulfilled its international duty as soon as the judicial authorities 
have given their decision, even if those authorities merely state that the petition, suit 
or appeal lodged by the foreigner is not admissible; 

(b) That a judicial decision, whatever it may be, and even if vitiated by error or in- 
justice, does not involve the international responsibility of the State. 
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7. On the other hand, however, a State is responsible for damage caused to foreigners when 
it is guilty of a denial of justice. 

Denial of justice consists in refusing to allow foreigners easy access to the courts to defend 
those rights which the national law accords them. A refusal of the competent judge to 
exercise jurisdiction also constitutes a denial of justice. 

8. Damage suffered by foreigners in case of riot, revolution or civil war does not involve 
international responsibility for the State. In case of riot, however, the State would be 
responsible if the riot was directed against foreigners, as such, and the State failed to perform 
its duties of surveillance and repression. 

9. The category of damage referred to in the preceding paragraph does not include prop- 
erty belonging to strangers which has been seized or confiscated in time of war or revolution, 
either by the lawful Government or by the revolutionaries. In the first case the State is 
responsible, and in the second the State must place at the disposal of foreigners all neces- 
sary legal means to enable them to obtain effective compensation for the loss suffered and to 
enable them to take action against the offenders. 

The State would become directly responsible for such damage if, by a general or individual 
amnesty, it deprived foreigners of the possibility of obtaining compensation. 

10. All that has been said in regard to centralised States applies equally to federal States. 
Consequently, any international responsibility which may be incurred by one of the member 
States of a federation devolves upon the federal Government, which represents the federa- 
tion from the international point of view; the federal Government may not plead that, under 
the constitution, the member States are independent or autonomous. 

11. Any dispute which may arise between two States regarding damage suffered by for- 
eigners within the territory of one of the States must be submitted to an international com- 
mission of enquiry appointed to examine the facts. 

If the report of the commissioners adopted by a majority vote does not result in the inci- 
dent being closed, the parties concerned must submit the dispute to decision by arbitration 
or some other means of pacific settlement. 


12. States must formally undertake not to resort in the future to any measure of coercion 
until all the above-mentioned means have been exhausted. 


APPENDIX No. 2 


Responses of various Governments to Questionnaire No. 4 of the League of Nations Com- 
mittee of Experts for the Progressive Codification of International Law. 


(League of Nations Document, C. 196. M. 70. 1927. V.) 
GERMANY 


“Tt is satisfactory to note that the Committee and M. Guerrero have not considered the 
entire problem of offences at international law, but have merely examined the case of damage 
caused to persons by acts contrary to international law. This latter question comes within 
a clearly defined sphere of law for which, in view of the many cases which have arisen in prac- 
tice between States, it is relatively easy to distinguish the general rules of existing customary 
law. The desirability, however, of linking up this particular aspect of substantive inter- 
national law with the procedure of pacific settlement of disputes is open to doubt. The 
result of such a connection would be that the international law of procedure—which it 
would be desirable to settle on a uniform basis—might, on the contrary, be split up into 
series of contradictory provisions. We should also take into account the fact that the 
procedure for the pacific settlement of disputes has been considerably extended as a result of 
numerous bilateral treaties of arbitration. We do not think that it would be wise to interfere 
with a system which thus seems to be gradually growing up by making special procedural 
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rules for particular provinces of the substantive law. With regard to Point 11, moreover, 
we are bound to say that Commissions of Enquiry, although they frequently constitute an 
excellent method of settling a dispute in a friendly manner, do not seem necessary or even 
desirable in all cases, because it often happens that there is no difference of opinion as to the 
facts but only as to the inferences to be drawn from these facts from the point of view of 
international law. 

“As regards the responsibility of States from a substantive point of view, M. Guerrero’s 
conclusions call for the following general observations: 


“1, M. Guerrero rightly takes as the starting-point of his conclusions the fact that a 
State can only be responsible when it has committed an act in violation of existing inter- 
nationallaw. He is equally right in stating that the sources of existing international law are 
international treaties and customary jus gentium, but in so doing he does not say what the 
latter includes. The most difficult task of all, however, is to determine the cases in which an 
act causing damage to a foreigner may be regarded as an infringement of international law. 
It would be extremely helpful, from the point of view of the development of international 
law, if an attempt were made to define the principal rights of persons protected by the cus- 
tomary jus gentium, the violation of which rights would entitle one State to put forward 
claims against another. 


‘“‘2. There is no reference in the conclusions to the juridical obligations incurred as the 
result of damage caused to a foreigner for which a State is responsible at international law. 
Experience shows that this question is of considerable importance in practical international 
affairs. It has been elucidated in a series of awards given by international courts of arbitra- 
tion, so that it should not be difficult to discover definite general rules. 


‘3. It is, moreover, necessary to consider whether, in all cases, States are only responsible 
in cases of wrongful act or omission. Certain publicists are of opinion that a State is also 
responsible, in certain conditions and to a certain extent, for acts which are unlawful but for 
which the person who caused the damage cannot be blamed. 


“4, Finally, in this connection, it would fall to be considered whether, notwithstanding 
that it has committed a violation of international law, a State may be exempted from 
responsibility on special grounds, such as necessity (a ground mentioned in Conclusion 3 in 
connection with acts of State officials) or contributory wrongdoing by the injured State.” 
(pp. 135-136.) 

AUSTRIA 

“The Federal Government agrees that this matter calls for urgent settlement by inter- 
national agreement. 

“It feels bound, however, to state its view that the Sub-Committee has in certain respects 
departed from the principles of international law as recognised in Europe. Before we can 
contemplate the preparation of a draft Convention, it would therefore be desirable, with a 
view to obtaining the accession of the greatest possible number of countries, to examine 
anew, and with meticulous care, the fundamental principles of the problem. 

“‘Moreover, as this matter is at present being discussed by the Institute of International 
Law, it would perhaps be desirable to await the results of the work of this body, which en- 
joys such high repute throughout the legal world.” (p. 138.) 


DENMARK 


“This question seems to be as far-reaching as it is complex; the Danish Government is 
not quite sure whether the existing body of international juridical practice and scientific 
theory on this subject is as yet sufficient to allow of general codification. It would, how- 
ever, be very interesting to make the attempt and see to what extent the question could be 
settled by means of international conventions. It would perhaps be preferable for the 
present to refrain from exhaustive codification and confine attention to certain questions of 
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@ very special nature. The Danish Government therefore thinks that it would be highly 
desirable and practical, for the purpose of avoiding dangerous international disputes, to con- 
clude international agreements to the effect that: 

““(a) No State shall be held responsible for offences, even of a political nature, committed 
in its territory when it can, under its own legislation, adequately punish these acts and makes 
every possible effort to discover and punish the offenders. 

“‘(b) A State shall be held responsible if, either directly or through its officials, it disregards 
the personal or property rights of foreigners, provided such action be an infringement of the 
personal and property rights at present recognised under the constitutions of most civilised 
countries, even if the measures in question have at the same time been applied against the 
nationals of the State itself or are authorised by that State’s domestic legislation.” (p. 151.) 


SPAIN 


“In general, we consider the conclusions in Part VI of the report to be excellent, partic- 
ularly those in No. 6, ‘Legal Protection,’ and 7, ‘Denial of Justice.’ Spanish law accords 
legal protection on a very liberal scale and the law of civil procedure lays down that civil 
actions in Spanish territory, between Spaniards, between foreigners, or between Spaniards 
and foreigners, shall fall exclusively within the ordinary jurisdiction of the courts. As 
regards denial of justice, Article 27 of the Civil Code extends to foreigners the rights which 
the civil laws accord to Spaniards, with the exception of the provisions of Article 2 of the 
Spanish Constitution.” (p. 153.) 


FINLAND 


“Tf, in regard to the subject dealt with in Questionnaire No. 4, emphasis is laid on the term 
damage, the legislative acts of the State may indeed, as the report assumes, remain outside 
the limits of the responsibility of States as contemplated in the questionnaire. 

““Nevertheless, if we leave out of account the question whether according to domestic law 
a measure has been rightly or wrongly taken by the public authorities, we may be justified in 
speaking of the damage done to foreigners even in cases in which the acts of the State that 
cause this damage come within the province of its legislative functions. According to inter- 
national law, should acts of expropriation in the widest sense of the term, i.e., acts which 
infringe an acquired right or render a definitively established situation subject to the effects 
of a law with retro-active force, be applied indiscriminately to foreigners or do they involve 
the obligation of paying full compensation to foreigners suffering from the consequences of 
such acts? The problem is one of tremendous importance and raises questions of great 
difficulty. This is sufficiently proved by cases such as the agrarian reforms in several coun- 
tries, the ‘Aufwertung’ legislation in Germany, etc., not to speak of the radical ‘nationalisa- 
tion’ of private property carried out in Russia under the Bolshevik regime. 

“Until recent times, writers have maintained with remarkable unanimity that the State is 
obliged to pay compensation for damage caused by measures of this kind—in other words, 
the State becomes responsible for damage caused by such legislative acts, so that the State 
becomes guilty of a breach of international law if it refuses to grant full compensation to 
foreigners whose interests are affected by a law of the category in question. 

“Tt is only under the influence of a legislation more or less incompatible with these prin- 
ciples that certain authors have begun to question the duty of a State to accord foreigners 
more favourable treatment in this respect than its own citizens. Be that as it may, this is an 
extremely important question which deserves to be studied with the greatest care.”’ (p. 163.) 


GREECE 


“The Commission is of opinion that of the two rival theories on this subject—the theory 
of risk and that of culpability—the latter should be preferred, in conformity with the con- 
clusions of the Rapporteur to the Sub-Committee of Experts. 
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“The theory of risk is based on the highly debatable principle that, as the foreigner is a 
source of profit to the State which receives him, he should, so to speak, be immune, and 
should be entitled to demand compensation for damages suffered by him, apart from all 
question of culpability on the part of the State. 

“On the contrary, culpability, that is to say, a negative or positive act of commission or 
omission, seems to be so essential an element in responsibility that it is hardly possible to 
conceive of responsibility apart from this fundamental cause and generative factor. 

“Thus in the various concrete cases of responsibility submitted to it, the Commission will 
base its conclusions on the conception of culpability. It will insist that the ‘culpa’ must 
exist, as carefully defined in the Sub-Committee’s report.” (p. 167.) 


ITALY 


“We think that, in principle, and subject to certain reservations, it would be possible to 
lay down certain general rules in an international convention, bearing in mind, however, 
the discussions which took place at Geneva in the Council of the League as a result of the 
report of the Committee of Jurists on the interpretation of the relevant Articles of the 
Covenant.” (p. 171.) 

NORWAY 


“T have the honour to acknowledge your letter of March 22nd last, in which you express a 
desire to learn the Norwegian Government’s point of view with regard to the questions 
raised by the Committee of Experts for the Progressive Codification of International Law in 
its Questionnaire 4 (C. 46, M. 23, 1926, V), namely: 

“1, Whether and, if so, in what cases a State may be held responsible for damage done in 
its territory to the person or property of foreigners; 

“2. Whether and, if so, in what terms it would be possible to frame an international 
convention whereby facts which might involve the responsibility of States could be estab- 
lished, and prohibiting in such cases recourse to measures of coercion until all possible means 
of pacific settlement have been exhausted. 

“In answer to your request, I have the honour to inform you that the Norwegian Govern- 
ment agrees in the main with the general principles enunciated in Section VI of the Sub- 
Committee’s report, which is attached to the Questionnaire, subject to the following ob- 
servations with regard to certain paragraphs of the conclusions: 


a 1.—We do not consider it desirable to limit the responsibility of a State solely 
to cases of the violation of a duty contracted by treaty or recognised by customary law; a 
State may also be under obligations which arise out of the general principles of international 
law and which cannot be said to be due to a treaty or a precise and definite rule of customary 
law. The violation of such a duty should also involve international responsibility. 

“Paragraph 2.—We think that the categories of persons mentioned in paragraph 2 should 
be defined in greater detail. 

‘Paragraph 3.—(a) We are of opinion that a positive right may be invoked by a State not 
only if this right is based on a treaty or custom but when it arises out of a general principle of 
international law (see the observation to paragraph 1). 

“This provision of the paragraph in question would therefore seem to be confined within 
too narrow a limit. 

“‘(b) This provision as drafted is too vague, since not every act performed for the defence 
of the rights of a State exempts that State from responsibility. Nor is it certain that the 
defence of a right of this kind can or should invariably involve exemption from responsibility. 

“This provision might, as far as we can see, be omitted as unnecessary, because only an 
act performed in the defence of the rights of a State which is authorised by international law 
should involve exemption from responsibility; but then the act would not be an ‘act contrary 
to international law.’ 

“Paragraph 4.—(b) The question arises whether it can and should be definitely established 
that a State is in all cases bound to punish the official in question—in other words, whether a 
State should forgo its right, in special cases, and in conformity with the general trend of its 
egislation on the subject, either to prosecute the official or to pardon him, or again, for 
political reasons, to grant an amnesty covering the official. 
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“Paragraph 6.—(b) The text seems to be too categorical. According to international law, 
the State is responsible when the decision of the court is manifestly unjust. 

“Paragraph 8.—We presume that this provision will apply only to the acts of private 
individuals and that responsibility for the acts of public Gfficials will be determined in ac- 
cordance with the provisions of paragraph 4. 

“Paragraph 9.—This provision oad not be taken to mean that a State will be respon- 
sible, if, under a general amnesty, it remits the sentences imposed—a measure which, after 
internal disorders, might be desirable and necessary for the restoration of peace and the 
pacification of public opinion. 

“Paragraph 11.—This procedure constitutes a considerable progress. It should not, 
however, be substituted for, but merely run parallel, as a subsidiary method, to the procedure 
already in force between the various States, which allows the parties the right to demand the 
settlement of these disputes by judicial decision, or by procedure for conciliation first and 
judicial decision afterwards. 

“Paragraph 12.—It seems somewhat excessive to prohibit a State from employing any 
measure of coercion, thereby forcing it to resort to acts of pressure, which are not in them- 
selves contrary to law, such for instance, as increases in Customs duties, expulsion, refusal to 
grant concessions, etc.” (pp. 177-178.) 


PORTUGAL 


“The Faculty of Law at Lisbon has carefully studied M. Guerrero’s report on the im- 
portant problem of the responsibility of States for damage done in their territories to the 
person or property of foreigners. ‘This report was communicated to the Portuguese Govern- 
ment by the League of Nations Committee of Experts for the Progressive Codification of 
International Law, and was forwarded by that Government to the Faculty of Law with a 
request for an opinion thereon; and the Faculty, having completed its task, desires to submit 
the following considerations: 

“In communicating its report the Committee of Experts puts the following question :— 
‘Whether, and, if so, in what terms, it would be possible to frame an international convention 
whereby facts which might involve the responsibility of States could be established, and pro- 
hibiting in such cases recourse to measures of coercion until all possible means of pacific 
settlement have been exhausted.’ 

“The Faculty’s reply to the first part of this question is in the affirmative, and—to use the 
terms employed in the circular letter of the Chairman of the Committ ee—it is of opinion that 
the settlement of this problem by means of an international convention is desirable and 
realisable. 

“The main difficulty of the problem, namely, the definition of the general principle of the 
responsibility of States, may be regarded to-day as settled, in view of the work of the 
German and Italian schools and the repeated refutation of the work of the so-called Austrian 
school. 

“This principle, as evolved in these recent works, may be still comparatively unknown, 
and it is even yet possible that erroneous principles may be cited in support of diplomatic 
claims; nevertheless it is the principle which is undoubtedly predominant to-day, and it may 
be regarded as having secured international acceptance. In point of fact, Article 34 of the 
Statute of the Permanent Court of International Justice lays down that ‘only States or 
Members of the League of Nations can be parties in cases before the Court,’ and, according to 
the preparatory work on the subject, this provision is based on the principle that inter- 
national law is concerned only with inter-State relations; in other words, States alone and not 
individuals have international rights and duties. 

“‘As Lord Phillimore says, the individual is not civis mundi; he must always be a subject 
of a State, and his rights and duties are circumscribed by and relate to that State alone and 
are defined by its municipal law. International law deals with the mutual rights and obli- 
gations of States, and in consequence States alone are subjects at international law. 

“This principle having been laid down, it is not difficult to deduce the logical and juridical 
consequences which ensue from it; this is what M. Guerrero has done, and, generally speak- 
ing, his conclusions may be accepted. 
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“The points that require to be modified or supplemented are only of secondary, though by 
no means of negligible, importance. 

“Thus, the third conclusion fixes responsibility in the matter of political crimes. But 
what is a political crime? 

“Theories and definitions of the subject are legion, and agreement is far from having been 
reached. Nevertheless, in order to remove the doubts, difficulties and disputes which, as the 
past history of the subject testifies, will inevitably ensue, it is essential that this definition 
should be given either in the Convention in question or in some other Convention dealing 
with political crimes, such as, for example, the Convention on Extradition. 

“Tn point of fact, a report on the subject of extradition has been submitted to the French 
group of the International Law Association, containing a proposal to adopt the definition of a 
political crime given by the Institute of International Law at its Geneva Session of 1892 
(Articles 13 and 14). This definition is by no means perfect, but it is nevertheless the defi- 
nition which has secured the greatest measure of support, and that is a reason in favour of its 
acceptance. 


“The sixth conclusion lays down that the duty of the State as regards legal protection 
must be held to have been fulfilled if it has allowed foreigners access to the national Courts 
and freedom to institute the necessary proceedings whenever they need to defend their 
rights. 

“In our view, this provision is inadequate, and its lack of precision might give rise to 
abuses. We think that the right of access to the national Courts and the right to appear 
therein, as plaintiff or defendant, should be granted to foreigners on the same terms as to 
nationals, without restrictions and including the benefit of judicial assistance, which, if 
embodied in a convention, would ensure reciprocity for all the signatory Powers. 

“A provision of this kind should be specially framed to prevent the possibility of some 
State subsequently, though not depriving foreigners of the right of access to the courts of 
First Instance or of Appeal, rendering the exercise of this right difficult, or so circumscribing 
it, as to render it valueless. 

‘Similarly, as regards the judicial protection which a State owes to foreigners, and as a 
consequence of the clause we have just examined, the sixth conclusion lays down that ‘a 
judicial decision, whatever it may be, and even if vitiated by error or injustice, does not in- 
volve the international responsibility of the State.’ 

“Under some systems of law, however, such as the Portuguese (Constitution, Article 3, 
No. 34), the State is bound to compensate victims of judicial errors in criminal cases, whether 
they are nationals or foreigners. 

“We think it only right that a clause of this kind should be included in an international 
convention on the subject, particularly as foreigners who are being tried for criminal offences 
have, as a rule, fewer facilities for organising and ensuring their defence than nationals of the 
country in question. 

“Lastly, the eleventh conclusion lays down that ‘any dispute which may arise between 
two States regarding damage suffered by foreigners within the territory of one of the States 
must be submitted to an international commission of enquiry appointed to examine the 
facts,’ and that ‘if the report of the commissioners adopted by a majority vote does not result 
in the incident being closed, the parties concerned must submit the dispute to decision by 
arbitration or some other means of pacific settlement.’ 

“We agree as regards the first part; but, as regards the second, we would prefer that the 
dispute should be submitted to the Permanent Court of International Justice at The Hague. 

‘Since this Court is in existence, every occasion should be taken to extend its powers, and 
thereby increase its authority and prestige. Moreover, if we accord to it exclusive jurisdic- 
tion in these questions, we shall more easily secure that uniformity in legal practice which is 
so highly desirable. 
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“Such are the observations suggested to the Faculty of Law at Lisbon by M. Guerrero’s 
admirable report on a very difficult problem, and it has the honour to submit them for con- 
sideration to the Government” (pp. 195-196). 


ROUMANIA 


“With regard to illegal action on the part of officials, the Royal Government ventures to 
draw attention to the wide divergency which exists between the Latin and Anglo-Saxon 
systems. 

“It is also of opinion that equality of foreigners and nationals in the eyes of the law should 
constitute an international dogma. It is also of opinion that the cautio judicatum solvi 
should be abolished”’ (p. 201). 


SWEDEN 


*“On March 22, 1926, you were good enough to ask me to communicate to you the observa- 
tions which the Swedish Government might wish to offer with regard to the questionnaire of 
the Committee of Experts for the Progressive Codification of International Law on the sub- 
ject of the responsibility of States for damage done in their territories to the person or prop- 
erty of foreigners. In reply, I have the honour to transmit to you the following observations. 

“The Swedish Government considers that the question raised in the above questionnaire is 
of high importance and that it can be settled by means of an international agreement. In 
principle, it is quite prepared to support a convention defining, in strict conformity with the 
principles already consecrated by international law, the international responsibility of States 
for damage done in their territory to the person or property of foreigners. 

“The Swedish Government holds that the points referred to in paragraphs 11 and 12 of the 
Sub-Committee’s conclusions are of particular importance. Should the preparation of de- 
tailed rules regarding the extent of the responsibility of States, or the attainment of a general 
agreement with regard to such rules, be fraught with difficulty, it is to be hoped that in any 
case disputes which may arise in this connection will be submitted to an impartial interna- 
tional enquiry or judicial settlement on the basis of the existing principles of international 
law. The Swedish Government is of opinion that the Covenant of the League of Nations 
already constitutes an obstacle which may prevent States Members from resorting to meas- 
ures of military coercion against another Member of the League before the dispute has been 
subjected to procedure with a view to settlement in accordance with one of the methods laid 
down in the Covenant. From this point of view the provision in paragraph 12 is only an ex- 
pression of the principles of law which are already in force between the Members of the 
League. The Swedish Government has had occasion to explain its views on this point in the 
observations—the text of which is attached—submitted by it in reply to an enquiry of the 
special Committee of Jurists referred to in the Council resolution of September 28, 1923. 
But it would desire to point out in this connection how obviously important a matter it is 
that the above principle should also be accepted by States which are not at present members 
of the League. 

“The Swedish Government feels, moreover, that it would be desirable to consider the 
extent to which the various States have already bound themselves to submit to commissions 
of enquiry and conciliation, as proposed in Article 11, all disputes which may arise between 
them on these points. It seems that commissions of enquiry and conciliation, the institu- 
tion of which has become increasingly common in recent years, would, generally speaking, 
also be competent to deal with disputes concerning the responsibility of States for offences 
committed against the rights of foreigners. I venture to transmit herewith a list of conven- 
tions on the establishment of procedure for enquiry and conciliation which have been con- 
tluded by Sweden with other countries. 

“ As regards the other conclusions of the Sub-Committee, the Swedish Government would, 
for the present, merely observe that it might perhaps be desirable to subdivide this problem 
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into two questions: (a) damage done to the person of foreigners; (b) damage done to their 
property. There would seem to be a greater possibility of reaching an agreement on the 
first point than on the second. 

“After comparing the subject with several other subjects examined by the Committee— 
such as the problem of territorial waters and that of diplomatic immunity—the Swedish 
Government considers, however, that, from the point of view of reaching international 
agreement, it would be desirable to place the question of the extent of the responsibility of 
States for damage done to foreigners in the second rank until the Committee has caused it to 
receive more careful examination. As more and more States undertake to resort to com- 
pulsory procedure for conciliation and arbitration, the principles of international law on this 
subject will afford a basis for the recommendations of commissions of conciliation and the 
decisions of courts of arbitration, even before the codification of definite rules of international 
law has been effective” (pp. 236-237). 


SWITZERLAND 


“General Observation.—The starting-point of the report seems to be that the only rules 
which should be embodied in the Convention for the determination of the responsibility of 
States for damage caused in their territories to the person or property of foreigners are those 
which are at present universally accepted by all members of the community of nations (see 
I of the report and the beginning of III and VI). This is rather a limitative conception of 
the work of codification. The fact that a rule is not yet universally recognised should not in 
all cases preclude the possibility of examining it, with a view to discovering whether it is in 
conformity with the ideals of justice and whether it might be embodied in the Convention. 
Surely one of the objects of codification should be to solve certain difficulties which have 
hitherto baffled us in practice? 


“Re II, 2: Treatment of Foreigners.—The report says the ‘maximum that may be claimed 


for a foreigner is civil equality with nationals.’ This principle can only be defended as just 
on the express reservation that certain rights, such as those to life, liberty and property, to 
the extent to which they are generally recognised, may be claimed for the foreigner even 
where the State does not accord them to its own nationals. 


“Re III: Re Political Crimes committed against Foreigners in the Territory of a State.— 
We would refer the Committee to League of Nations document C. 212. M. 72. 1926. V. 
(Replies of the Special Committee of Jurists referred to in the Council Resolution of Septem- 
ber 28th, 1923: Observations of the Governments of States Members of the League), wherein 
(on page 17), the Swiss Government’s views on this point are explained. The report sug- 
gests that States, in case of possible assaults on the representatives of foreign States, should 
adopt special measures of protection and take strong action, both to pursue the criminals and 
ensure the proper course of justice. Thus formulated, the rule would seem to be too general. 
It is only when the official character of such persons involves special risk that a duty of 
exceptional vigilance can be admitted. 

“Re Acts of Private Persons.—The report is too absolute in its exclusion of responsibility 
for the acts of private persons. It is admitted, both in theory and practice, that the re- 
sponsibility of a State is involved when damage caused in its territories to the person or prop- 
erty of foreigners is due to obvious negligence on its part in ensuring supervision and protec- 
tion. 

“Re Acts performed in the exercise of Judicial Functions.—The principles laid down in the 
report—that the State is not responsible for judicial errors committed by its tribunal—is 
certainly correct. There is one restriction, however, that should attach to this general rule: 
a State is responsible for manifestly unjust or erroneous judgments if, by its fault, its tribu- 
nals are so organised that they do not correspond to what a civilised State may reasonably be 
expected to provide. 
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“With regard to abnormal delay in the administration of justice, the report is perhaps 
over-indulgent. Justice must, of course, be allowed a certain margin for delay. But should 
the delay exceed a reasonable limit and should there be any default on the part of the State 
(inadequate legislation or supervision), the same rules should be applied as to a denial of 
justice—to which indeed such delay is practically equivalent. Naturally the reasonable 
measure or limit will vary according to the circumstances of each case. 

“Re Damage caused to Foreigners in Cases of Riot and Civil War.—The remarks made in 
connection with the acts of private persons apply to this paragraph also. As a matter of 
fact, this is only a particular instance of damage caused by private persons. 

“Question II: Whether, and, if so, in what terms it will be possible to frame an international 
Convention whereby the facts which might involve the responsibility of States could be established, 
and prohibiting in such cases recourse to measures of coercion until all possible means of pacific 
settlement have been exhausted? 

“The Swiss Government is convinced that the proposals in the report for the ascertain- 
ment of facts which might involve the responsibility of States, and for the prohibition of 
recourse to measures of coercion until all possible means of pacific settlement have been 
exhausted, would, if they could be put into practice, constitute one of the most effective 
guarantees for the maintenance of world peace. It would therefore wholeheartedly support 
any serious effort to ensure that all disputes arising between two States with regard to 
damage suffered by the nationals of the one State in the territory of the other should be sub- 
mitted to the procedure recommended by the Sub-Committee. The suggestions of the re- 
port are entirely in keeping with the policy which Switzerland has now for many years 
followed in this matter by concluding very numerous treaties of conciliation. 

‘“‘A slight amendment should be made in the fourth paragraph of page 16 of the report, 
which should be worded as follows: ‘Should a dispute arise which it may not be possible to 
settle by diplomacy, the parties concerned may demand the appointment of a commission 
of enquiry.’ It is desirable to provide that the parties should, before appealing to a com- 
mission of enquiry, endeavour to settle the dispute by diplomatic methods”’ (pp. 250-251). 


APPENDIX No. 3 
Project of the Institute of International Law, adopted at Lausanne, 1927. 


(22 American Journal of International Law, Spec. Supp., p. 330.) 


“INTERNATIONAL RESPONSIBILITY OF STATES FOR INJURIES ON THEIR TERRITORY TO THE 
PERSON OR PROPERTY OF FOREIGNERS 


“The Institute of International Law expresses the hope of seeing sanctioned in the practice 
of the law of nations the whole of the following rules concerning the international responsibil- 
ity of States by reason of injuries caused upon their territory, in time of peace, to the persons 
or property of foreigners. 

I 


“The State is responsible for injuries caused to foreigners by any action or omission con- 
trary to its international obligations, whatever be the authority of the State whence it 
proceeds: constitutional, legislative, governmental, administrative, or judicial. 

“This responsibility of the State exists even when its organs act contrary to the law or to 
the order of a superior authority. 

“Tt exists likewise when these organs act outside their competence under cover of their 
status as organs of the State and making use of means placed at their disposal as such organs. 

“This responsibility of the State does not exist if the lack of observance of the obligation 
is not a consequence of a fault of its organs, unless in the particular case a conventional or 
customary rule, special to the matter, admits of responsibility without fault. 
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II 


‘‘The State is responsible for the act of corporate bodies exercising public functions on its 
territory. 


Ill 


“The State is not responsible for injurious acts committed by individuals except when 
the injury results from the fact that it has omitted to take the measures to which, under the 
circumstances, it was proper normally to resort in order to prevent or check such actions. 


IV 


“ Aside from cases where international law would call for a treatment of a foreigner prefer- 
able to that of a national, the State should apply to foreigners against injurious acts emanat- 
ing from individuals, the same measures of protection as to its nationals. Foreigners should 
in consequence have at least the same right as the latter to obtain indemnity. 


Vv 


“The State is responsible on the score of denial of justice: 


“(1) When the tribunals necessary to assure protection to foreigners do not exist or do not 
function. 


(2) When the tribunals are not accessible to foreigners. 


“‘(3) When the tribunals do not offer the guaranties which are indispensable to the proper 
administration of justice. 


VI 


“The State is likewise responsible if the procedure or the judgment is manifestly unjust, 
especially if they have been inspired by ill-will toward foreigners as such, or as citizens of a 
particular state. 


VII 


“The State is not responsible for injuries caused in case of mob, riot, insurrection or civil 
war, unless it has not sought to prevent the injurious acts with the diligence proper to em- 
ploy normally in such circumstances, or unless it has not acted with like diligence against 
these acts or unless it does not apply to foreigners the same measures of protection as to 
nationals. It is especially obligated to give to foreigners the benefits of the same indemnities 
as to nationals with regard to communes or other persons. The responsibility of the State 
by reason of acts committed by insurgents ceases when it recognizes the latter as a belliger- 
ent party, and in all cases in regard to States which have recognized them as such. 


“The question of the degree to which a State is responsible for acts of insurgents, even 
when recognized as a belligerent party, in case they have become the government of the 
country, is reserved. 


Vill 


“The principles stated in Articles 3 and 4 govern also the international obligation resting 
upon the State to guarantee the rights foreigners have with regard to it by virtue of its 
internal law. 


IX 


“A federal State is responsible for the conduct of the individual States, not only if it is 
contrary to its own international obligations, but also if it is contrary to the international 
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obligations incumbent upon those States. It cannot escape this responsibility by invoking 
the fact that its constitution does not give it the right to control the particular States nor the 
right to require them to discharge their obligations. 

“Likewise a protecting State is responsible for the conduct of a protected State so far as 
the latter is bound to execute the international obligations of the protecting State, or so far 
as the latter represents the protected State towards third States wronged by it and employ- 
ing the right to press their claims. 


xX 


“The responsibility of the State includes reparation for injuries suffered in so far as they 
are the consequences of a failure to observe an international obligation. It includes more- 
over, when need be, according to the circumstances and the general principles of the law of 
nations, a satisfaction to be given to the State which has been wronged in the person of its 
nationals, by way of more or less formal apologies and, in appropriate cases, punishment of 
the guilty, either disciplinary or otherwise. 


XI 

“The damages include, when applicable, an indemnity for the injured persons as repara- 
tion for the moral suffering they have experienced. 

‘‘When the responsibility of the State results solely from the fact that it has not taken the 
required steps after the accomplishment of the injurious act, it is only bound to make repara- 
tion for the injury resulting from the total or partial omission of these measures. 

“A State responsible for the conduct of other States is bound to see to the execution by 
them of the payments entailed by this responsibility and chargeable to them; if it is not pos- 
sible for it to do so, it is bound to grant an equivalent compensation. 

“Tn principle the indemnity to be granted should be placed at the disposal of the wronged 
State. 

“The questions relating to the calculation of damages and to the relations of injured per- 
sons to their State and to the State against which the claim is brought are reserved. 


XII 


‘“‘No demand for reparation can be brought through diplomatic channels of a State so long 
as the wronged individual has at his disposal effective and sufficient means to obtain for him 
the treatment due him. 

“Nor can any demand for reparation take place if *’ 2 responsible State places at the dis- 
posal of the wronged individual an effective means u1 obtaining the corresponding damages. 


Finau Vorvu 


“The Institute expresses the hope that by international conventions, where they do not al- 
ready exist, the States will bind themselves in advance to submit all disputes concerning 
international responsibility of the State resulting from injuries caused on their territory to 
the persons and property of foreigners, first, to an international commission of inquiry, if 
that is necessary for an examination of the facts; next, to a process of conciliation; finally, if 
that does not succeed, to a judicial procedure before the Permanent Court of Arbitration, 
the Permanent Court of International Justice, or any other international court of justice, for 
a definitive solution. 


“The Institute also expresses the hope that States will abstain from every coercive meas- 
ure before having had recourse to the preceding measures.” 
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Draft Rules Prepared by the Kokusaiho-Gakkwai (1’Association de Droit International du 
Japon) in conjunction with the Japanese Branch of the International Law Association. 


(25 Revue de Droit International et de Diplomatie, July, 1926.) 


VIII. RULES CONCERNING THE TREATMENT OF ALIENS, THEIR ADMIS- 
SION AND THEIR EXPULSION BY A STATE 


ARTICLE 3 


A State shall give due protection to aliens within its territory in their life, person and prop- 
erty, irrespective of the existence or non-existence of treaty provisions to that effect. 

Vested property rights of aliens which are duly acquired in accordance with the territorial 
laws shall be respected. 


ARTICLE 4 


With regard to the enjoyment and exercise of private rights as well as free access to the 
courts of law, a State shall accord to aliens within its territory, a treatment which is, in 
principle, as favorable as that accorded to its own subjects or citizens. 


II. RULES CONCERNING THE RESPONSIBILITY OF A STATE IN RELATION 
TO THE LIFE, PERSON AND PROPERTY OF ALIENS 


ARTICLE 1 


A State is responsible for injuries suffered by aliens within its territories, in life, person or 
property through wilful act, default or negligence of the official authorities in the discharge 
of their official functions, if such act, default or negligence constitutes a violation of inter- 
national duty resting upon the State to which the said authorities belong. 


ARTICLE 2 


If, in the case of an injury sustained by an alien either in life, person or property through 
an act or an omission on the part of a private individual, and the State within which the 
injury occurred has unlawfully refused or neglected to give proper judicial remedies, the 
State to which the injured alien belongs may demand redress by diplomatic means. 

The same rule shall apply in the case of an injury sustained by an alien through an act 
done by an official outside his official functions. 


ARTICLE 3 


If in time of an insurrection or mob violence an alien has been made the object of injury in 
life, person or property for the reason that he was an alien or was of a particular nationality, 
the State within whose territory the injury occurred cannot disclaim responsibility for the 
occurrence. 

ARTICLE 4 


In case a State is deemed responsible in accordance with the present Rules it shall make 
apology, restitution, or reparation or offer guarantees for the prevention of any recurrence 
of a similar act or omission complained of. 


ARTICLE 5 


A State can not evade the responsibility established by the present Rules for reasons of 
its own constitutional law or practice. 
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APPENDIX No. 5. 


Projects of the American Institute of International Law, submitted to the International 
Commission of Jurists at Rio de Janeiro, April, 1927. 


Prosect No. 15 
RESPONSIBILITY OF GOVERNMENTS 


Whereas it is expedient to determine the responsibility of American Republics with regard 
to foreigners for damages which they may suffer on the territory of those Republics, 
The latter have agreed to conclude the following Convention: 


ARTICLE 1 


The Government of each American Republic is obliged to maintain on its own territory 
the internal order and governmental stability indispensable to the fulfillment of international 
duties. 


ARTICLE 2 


As a consequence of the rule formulated in the preceding article, the Governments of the 
American Republics are not responsible for damages suffered by foreigners, in their persons 
or in their property for any reason whatsoever, except when the said Governments have not 
maintained order in the interior, have been negligent in the suppression of acts disturbing 
this order, or, finally, have not taken precautions so far as they were able to prevent the oc- 
currence of such damages or injuries. 


No. 16 


DIPLOMATIC PROTECTION 


Whereas the cases in which diplomatic claims may be made are matters interesting them 
in a special manner, 


The American Republics have concluded the following Convention: 


ARTICLE 1 


The American Republics do not recognize in favor of foreigners other obligations or 
responsibilities than those established for their own nationals in their constitutions, their 
respective laws, and the treaties in force. 


ARTICLE 2 


In accordance with the present convention, every American Republic has the right to 
accord diplomatic protection to its native or naturalized citizens. 

The conditions under which an American Republic may grant diplomatic protection 
depend entirely on its internal legislation. 


ARTICLE 3 


Every Nation has the right to accord diplomatic protection to its nationals in an American 
Republic in cases in which they do not have legal recourse to the authorities of the country, 
or if it can be proved that there has been denial of justice by the said authorities, undue de- 
lay, or violation of the principles of international law. 


ARTICLE 4 
Denial of justice exists— 
(a) When the authorities of the country where the complaint is made interpose obstacles 
not authorized by law in the exercise by the foreigner of the rights which he claims; 
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(b) When the authorities of the country to which the foreigner has had recourse have 
disregarded his rights without legal reason, or for reasons contrary to the principles of law; 

(c) When the fundamental rules of the procedure in force in the country have been vio- 
lated and there is no further appeal possible. 


ARTICLE 6 
The American Republic to which the diplomatic claim is presented may decline to receive 
this claim when the person in whose behalf it is made has interfered in internal or foreign 
political affairs against the Government to which the claim is made. The Republic may also 
decline if the claimant has committed acts of hostility toward itself. 


ARTICLE 7 
A diplomatic claim is not admissible when the individual in whose behalf it is presented 
is at the same time considered a national by the law of the country to which the claim is 
made, in virtue of circumstances other than those of mere residence in the territory. 


ARTICLE 8 
In order that a diplomatic claim may be admissible, the individual in whose behalf it is 
presented must have been a national of the country making the claim at the time of the oc- 
currence of the act or event giving rise to the claim, and he must be so at the time the claim is 
presented. 
ARTICLE 9 
Every American Republic has the right to accord diplomatic protection not only to its 
nationals but also to the companies, corporations, or other juridical persons who, according 
to its laws, are of the nationality of the country. 


APPENDIX No. 6 


Project submitted to the Sixth International Conference of American States by the 
International Commission of Jurists, January, 1928. 


III 
STATUS OF ALIENS 
ARTICLE 1 


States have the right to establish by means of laws the conditions under which foreigners 
may enter and reside in their territory. 


ARTICLE 2 


The nationals of one State who may be found in the territory of other States shall enjoy 
therein all the individual guaranties and all the civil rights which States grant to their own 
nationals, with due regard to the prescriptions of their political constitutions and to the laws 
of the State. 

ARTICLE 3 

Notwithstanding the dispositions of the preceding articles, States for reasons of public 
order or safety are permitted to expel foreigners domiciled, resident, or merely in transit 
through their territory. 

States shall publish the general rules which they intend to follow in exercising this right. 

The notice of expulsion will be communicated as soon as possible to the State of which the 
individual is a national. 

States are required to receive their nationals expelled from foreign soil who seek to enter 
their territory. 
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ARTICLE 4 


Foreigners as well as nationals are subject to the jurisdiction of the local laws, due con- 
sideration being given to the limitations expressed in conventions and treaties. 


ARTICLE 5 


Foreigners can not be obliged to perform military service, but those foreigners who are 
domiciled, unless they prefer to leave the country, may be compelled, under the same con- 
ditions as nationals, to perform police, fire-protection, or militia duty for the protection of the 
place of their domicile against natural catastrophes or dangers not resulting from war. 


ARTICLE 6 


Foreigners are liable for ordinary or extroardinary taxes, as well as for forced loans, always 
provided that such measures apply to the population generally, and that they are not 
destined to support acts against their country. 


ARTICLE 7 


Foreigners must not meddle in political activities which are the province of citizens of the 
country in which they happen to be. In cases of interference in political affairs by foreigners, 
the State to which they belong will not extend its protection to its nationals, who will, more- 
over, be subject to the penalties established by local law. 


APPENDIX No. 7 


Convention on Status of Aliens adopted by the Sixth International Conference of American 
States, Havana, February 20, 1928 


ARTICLE 1 


States have the right to establish by means of laws the conditions under which foreigners 
may enter and reside in their territory. 


ARTICLE 2 


Foreigners are subject as are nationals to local jurisdiction and laws, due consideration 
being given to the limitations expressed in conventions and treaties. 


ARTICLE 3 


Foreigners may not be obliged to perform military service; but those foreigners who are 
domiciled, unless they prefer to leave the country, may be compelled, under the same condi- 
tions as nationals, to perform police, fire-protection, or militia duty for the protection of the 
place of their domicile against natural catastrophes or dangers not resulting from war. 


ARTICLE 4 


Foreigners are obliged to make ordinary or extraordinary contributions, as well as forced 
loans, always provided that such measures apply to the population generally. 


ARTICLE 5 


States should extend to foreigners, domiciled or in transit through their territory, all 
individual guaranties extended to their own nationals, and the enjoyment of essential civil 
rights without detriment, as regards foreigners, to legal provisions governing the scope of and 
usages for the exercise of said rights and guaranties. 
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ARTICLE 6 


For reasons of public order or safety, States may expel foreigners domiciled, resident, or 
merely in transit through their territory. 
States are required to receive their nationals expelled from foreign soil who seek to enter 
their territory. 
ARTICLE 7 


Foreigners must not mix in political activities, which are the exclusive province of citizens 
of the country in which they happen to be; in cases of such interference, they shall be liable 
to the penalties established by local law. 


ARTICLE 8 


The present Convention does not affect obligations previously undertaken by the con- 
tracting parties through international agreements, 


APPENDIX No. 8 


Draft of Professor Karl Strupp (1927). Treaty concerning the responsibility of a State for 
internationally illegal acts. 


(Published in Abhandlungen zur fortschreitenden Kodification des internationalen Rechts, 
Heft 1, Kiel, 1927). 


Convinced that the question of the international responsibility of states, which has so 
often given rise to doubts and difficulties can and must be regulated by treaty, the High 
Contracting Parties have agreed upon the following articles, reserving for a subsequent treaty 
the responsibility of states in the absence of illegality. 


ARTICLE 1 


A State is responsible to other States for the acts of persons or groups whom it employs for 
the accomplishment of its purposes (its ‘‘organs”’), in so far as these acts conflict with the 
duties which arise out of the State’s international legal relations with the injured State. 

If the act consists of an omission, the employing State is responsible only if it is charge- 
able with fault. 

ARTICLE 2 


Such responsibility is not relieved or avoided by the fact that the person or group has 
exceeded his or its authority provided it had general jurisdiction to undertake the act or 
action in question. 

ARTICLE 3 


A State is responsible only according to the measure of Article 1, paragraph 2, for the acts 
of private persons, especially for disadvantages or injuries which foreigners sustain on the 
occasion of riots, insurrections, civil war and in similar cases through the acts of persons or 
groups. 

ARTICLE 4 


In the case of an omission, a State may release itself from responsibility by proving that 
it has not acted wilfully or has not negligently failed to observe the necessary care. 

Such care is required as may be demanded from a civilized or constitutional State (Kultur- 
oder Rechtsstaat). 

Defective legislation, and particularly in federal States constitutional limitations upon the 
legislative power of the central government, can neither release nor diminish the responsi- 
bility of a State. 
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ARTICLE 5 
In composite States (federations, confederations, protectorates) the sovereign State 
(Oberstaat) is responsible for the inferior or protected State (Unterstaat.) Articles 1 and 2 


are to be applied here also. 
ARTICLE 6 


The State is responsible for courts only if they have been guilty of an intentional denial or 
delay of justice. 

A denial of justice takes place if foreigners are denied access to the courts or if, contrary to 
existing international duties, such access is made dependent upon special conditions. 


ARTICLE 7 


An injured State is not unlimited in its election of remedies. Such remedies may not be 
uncommensurate in severity with the original injury or by their nature be humiliating. 


ARTICLE 8 


If a private person is injured, a State may advance a claim only if the injured person was 
at the time of injury a citiz2n of the State. 


ARTICLE 9 


All claims arising of this treaty, if diplomatic processes fail to result in an agreement, or if 
special tribunals are not otherwise designated by treaty, shall be submitted to the Permanent 
Court of International Justice at The Hague. 


ARTICLE 10 


The international rules concerning the responsibility of states in the absence of illegality 
are not affected by this treaty. 
ARTICLE 11 


This treaty shall come into force as soon as at least five Powers have deposited their 
ratification at . . . , and only in relations between or among the ratifying States. For other 
States, particularly nonsignatories, to whom adhesion is unconditionally open, the treaty 
shall come into force with the deposit of ratifications at .. . 


APPENDIX No. 9 


Schedule of Points Drawn up by the League of Nations Preparatory Committee, 
February 15, 1928. 


(League of Nations Document, C. 44. M. 21. 1928. V.) 


C. RESPONSIBILITY OF STATES FOR DAMAGE CAUSED IN THEIR TERRITORY TO THE PERSON 
OR PROPERTY OF FOREIGNERS 


I. The responsibility of a State in international law for damage caused in its territory to 
the person or property of foreigners must be distinguished from the responsibility which 
under its laws or constitution such State may have towards its nationals or the in- 
habitants of its territory. In particular, a State cannot escape its responsibility under 
international law, if such responsibility exists, by appealing to the provisions of its 
municipal law. 


II. The juridical basis of the international responsibility of a State. 

It seems possible to take as the point of departure the proposition that recognition of 
a political unit as a member of the community governed by international law indicates that 
the States by which it is recognised assume that such unit will conform to certain standards 
of organisation and behaviour and will obey the standards and rules which in general govern 
the conduct of States. The community thus established between all such States implies for 
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each of them the obligation to conform to such standards and rules in their relations with one 
another. It will follow that: (a) a political unit which declines to admit the obligation to 
conform to these standards and to obey these rules cannot claim to be considered as a mem- 
ber of the community governed by international law; (b) that a State which fails to comply 
therewith, as regards the person or the property of foreigners on its territory, incurs re- 
sponsibility and must make reparation in such form as may be appropriate. 

It would be desirable to know whether the principle above stated is regarded as correct, 
and, if not, on what principle the international responsibility of the State is based. 


III. Acts of the legislative organ. 

Does the State become responsible in the following circumstances: 

1. Enactment of legislation incompatible with the treaty rights of other States or with 
its other international obligations? Failure to enact legislation necessary for the purpose of 
implementing the treaty obligations of the State or its other international obligations? 

2. Enactment of legislation incompatible with the terms of concessions or contracts 
granted to or concluded with foreigners or of a nature to obstruct their execution? 

3. Enactment of legislation infringing vested rights of foreigners? 

4. Repudiation of debts? 


IV. Acts relating to the operation of the tribunals. 

Does the State become responsible in the following circumstances: 

1. Refusal to allow foreigners access to the tribunals to defend their rights? 

2. Decisions of the tribunals irreconcilable with the treaty obligations or the international 
duties of the State? 

3. Unconscionable delay on the part of the tribunals? 

4. Decisions of the tribunals which are prompted by ill will against foreigners as such 
or as subjects of a particular State? 

5. In what other circumstances may a State incur responsibility on account of an unjust 
decision given by its tribunals? 


V. Acts of the executive organ. 

Does the State become responsible in the following circumstances, and, if so, on what 
grounds does liability rest: 

1. Acts of the executive Government (higher authorities of the State): 

(a) Acts incompatible with the terms of concessions or contracts granted to or concluded 
with foreigners or of a nature to obstruct their execution? 

(b) Repudiation of debts? 

(c) Failure to exercise due diligence to protect individuals, more particularly those in 
respect of whom a special obligation of protection is recognised—for example: persons in- 
vested with a public character recognised by the State? 

(d) Unwarrantable deprivation of a foreigner of his liberty? 

2. Acts or omissions of officials: 

(a) Acts or omissions of officials when acting within the limits of their authority? If 
such acts or omissions are contrary to the international obligations of the State or tainted 
with illegality under the municipal law or marked by culpable negligence, how far is this fact 
to be taken into account? Are there other factors which must be taken into account in order 
to establish responsibility on the part of the State? Do the same rules apply to damage 
caused on the sea—for example: by a collision with a warship? 

(b) Acts of officials in the national territory in their public capacity (actes de fonction) 
but exceeding their authority? 

(c) Acts of officials in a foreign country, such as diplomatic agents or consuls acting 
within the apparent scope of, but in fact exceeding, their authority? 

(d) Acts or omissions of officials unconnected with their official duties? 

(e) Where a right of recourse against the official in question is excluded: (i) by some 
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act on the part of the State, e.g., an amnesty or act of indemnity; or (iz) by some rule of law , 
such as immunity from the jurisdiction of the courts? 


VI. Acts or omissions of bodies exercising public functions of a legislative or executive 
character (communes, provinces, etc.). 


VII. Circumstances in which the acts of private persons causing damage to the person or 
property of a foreigner in the territory of a State may be the occasion of liability on the 
part of the State, and grounds on which such liability arises, if it does arise: 

(a) Failure on the part of the State authorities to do what is in their power to preserve 
order and prevent crime, or to confer reasonable protection on the person or property of a 
foreigner. 

(b) Failure to exercise reasonable diligence in punishing persons committing offences 
against the person or property of a foreigner. 

(c) If the acts were directed against a foreigner as such, should this fact be taken into 
account? 

(d) If the foreigner who has suffered damage had adopted a provocative attitude against 
the persons who inflicted it, should this fact be taken into account? 


VIII. Responsibility of the State in the case of damage done to the person or property of 
a foreigner when the forces or officials of the State were engaged in suppressing in- 
surrections, riots or mob violence; property destroyed during the struggle; closing 
of a port to commerce; requisitions, etc. 


IX. Damage done to the person or property of foreigners by persons engaged in insurrections 
or riots, or through mob violence. Is, in general, the State liable, or not liable, in 
such cases? 

What is the position: 

(a) Where negligence on the part of the Government or its officials can be established, 
or where connivance on the part of the latter can be shown? 

(b) Where the Government pays compensation for damage done in such cases to its 
own nationals or to other foreigners? 

(c) Where a rebellion is successful and the insurgent party which did the damage is 
installed in power and becomes the Government? 

(d) Where the movement is directed against foreigners as such or against persons of a 
particular nationality? 


X. Responsibility of the State in the case of a subordinate or a protected State, a federal 
State and other unions of States. 


XI. Circumstances in which a State is entitled to disclaim responsibility. What are the 
conditions which must be fulfilled in such cases: 

(a) When the State claims to have acted in self-defence? 

(b) When the State claims to have acted in circumstances which justified a policy of 
reprisals? 

(c) When the State claims that circumstances justify the unilateral abrogation of its 
contractual engagements? 

(d) When the individual concerned has contracted not to have recourse to the diplomatic 
remedy? 


XII. Is it the case that the enforcement of the responsibility of the State under international 
law is subordinated to the exhaustion by the individuals concerned of the remedies 
afforded by the municipal law of the State whose responsibility is in question? 


XIII. National character of the claim. 
It is recognised that the international responsibility of a State can only be enforced by 
the State of which the individual who has suffered the damage is a national or which affords 
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him diplomatic protection. Some details might be established as regards the application 
of this rule. 

Is it necessary that the person interested in the claim should have retained the nationality 
of the State making the claim until the moment at which the claim is presented through the 
diplomatic channel, or must he retain it throughout the whole of the diplomatic procedure, 
or until the claim is brought before the arbitral tribunal or until judgment is given by the 
tribunal? Should a change occur in the nationality of the person making the claim, are there 
distinctions to be made according to whether his new nationality is that of the State against 
which the claim is made or that of a third State, or according to whether his new nationality 
was acquired by a voluntary act on his part or by mere operation of law? 

Are the answers given to the preceding questions still to hold good where the injured 
person dies leaving heirs of a different nationality? 

If in the answers given to the preceding questions it is considered that a claim cannot be 
upheld except for the benefit of a national of the State making the claim, what will be the 
position if some only of the individuals concerned are nationals of that State? 


XIV. Reparation for the damage caused. 

Should this point form the object of a provision of the agreement to be reached? 

To meet the eventuality of the above question being answered affirmatively, what answers 
should be given on the following points: 

(a) Performance of the obligation? 

(b) Pecuniary reparation? What factors are to be taken into account in calculating 
the indemnity? Actual proved losses? Loss of profits? Indirect damage: if this is not 
admissible, how is it to be distinguished from direct damage? Moral damage? May an 
indemnity be claimed by way of a mere penalty for the wrong done? From what date may 
interest be granted? Is account to be taken of expenses incurred for the purpose of obtain- 
ing reparation from the State responsible for the damage in question? 


(c) Reparation other than pecuniary? Apologies? Punishment of the guilty individ- 
uals? 

(d) When the responsibility of the State arises only from a failure to take proper measures 
after the act causing damage had been committed (for example: failure to prosecute the 
guilty individual), is any pecuniary reparation due from it to be limited to making good the 
loss occasioned by such omission? 


XV. Enquiry, conciliation, arbitration, judicial settlement. 

Should this point form the object of a provision of the agreement to be reached? 

To meet the eventuality of the above question being answered effirmatively, what 
answers should be given on the following points: 

(a) To what extent have: (i) an international enquiry, (ii) conciliation, (ii) arbitration 
been employed to settle disputes between States as to responsibility for damage caused 
to foreigners in their territories? 

(b) How far is recourse to such methods of procedure obligatory under general or special 
treaties? 

(c) Is it desirable that recourse to such methods of procedure, or certain of them, should 
be made obligatory? 

(d) Should jurisdiction be given to the Permanent Court of International Justice in 
reference to any other jurisdiction? 
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TERRITORIAL WATERS 


ARTICLE 1 


The territorial waters of a state consist of its marginal sea and its inland 
waters. 


ARTICLE 2 


The marginal sea of a state is that part of the sea within three miles (60 
to the degree of longitude at the equator) of its shore measured outward 
from the mean low water mark or from the seaward limit of a bay or river- 
mouth. 


ARTICLE 3 


The inland waters of a state are the waters inside its marginal sea, as 
well as the waters within its land territory. 


ARTICLE 4 
The high sea is that part of the sea outside marginal seas. 


ARTICLE 5 


The seaward limit of a bay or river-mouth the entrance to which does not 
exceed ten miles in width is a line drawn across the entrance. The sea- 
ward limit of a bay or river-mouth the entrance to which exceeds ten miles 
in width is a line drawn across the bay or river-mouth where the width of 
the bay or river-mouth first narrows to ten miles. 


ARTICLE 6 


When the waters of a bay or river-mouth which lie within the seaward 
limit thereof are bordered by the territory of two or more states, the border- 
ing states may agree upon a division of such waters as inland waters; in the 
absence of such agreement, the marginal sea of each state shall not be meas- 
ured from the seaward limit but shall follow the sinuosities of the shore in 
the bay or river-mouth. 


ARTICLE 7 
The marginal sea around an island, or around land exposed only at some 


stage of the tide, is measured outward three miles therefrom in the same 
manner as from the mainland. 


ARTICLE 8 


In the absence of special agreement to the contrary, the waters of a strait 
are territorial waters in those parts where the width of the strait does not 
exceed six miles. 


ARTICLE 9 
In the absence of special agreement to the contrary, where two or more 
states border upon a strait, the territorial waters of each state extend to 
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the middle of the strait in those parts where the width does not exceed six 
miles. 
ARTICLE 10 


A strait connecting high seas shall remain open to navigation by the 
private and public vessels of all states, including vessels of war. 


ARTICLE 11 


Where the delimitation of marginal seas would result in leaving a small 
area of high sea totally surrounded by marginal seas of a single state, such 
area is assimilated to the marginal sea of that state. 


ARTICLE 12 


The provisions of this convention relating to the extent of territorial 
waters do not preclude the delimitation of territorial waters in particular 
areas in accordance with established usage. 


ARTICLE 13 
The sovereignty of a state extends to the outer limit of its marginal seas. 


ARTICLE 14 


A state must permit innocent passage through its marginal seas by the 
vessels of other states, but it may prescribe reasonable regulations for such 
passage. 


ARTICLE 15 


A state may not exercise jurisdiction in respect of an act committed in vio- 
lation of its criminal law on board a vessel of another state in the course of 
innocent passage through its marginal seas, unless the act has consequences 
outside the vessel and tends to disturb the peace, order or tranquillity of the 
state. 

ARTICLE 16 

A state may not exercise civil jurisdiction over a vessel of another state 
while it is in course of innocent passage through the marginal sea, except in 
respect of an act committed by the vessel during the course of that innocent 
passage and not relating solely to the internal economy of the vessel. 


ARTICLE 17 


A state may exercise jurisdiction over a vessel of another state which is 
in its territorial waters for purposes other than innocent passage through its 
marginal sea to the same extent as over a vessel in port. However, a vessel 
engaged on a bona fide voyage which is not approaching, entering or 
leaving a port of the littoral state, and which enters territorial waters or 
breaks innocent passage because of distress or force majeure, shall, together 
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with the persons and property on board, be immune from all penalties, dues 
or exactions which might otherwise have been incurred by reason of its pres- 
ence in territorial waters. 


ARTICLE 18 


In the absence of special agreement to the contrary, a state may exer- 
cise jurisdiction over a vessel of another state which is in one of its ports, 
but in the absence of a request by the master or officer in charge for the aid 
of local authorities a state will not ordinarily exercise jurisdiction in matters 
relating solely to the internal economy of the vessel. 


ARTICLE 19 


A state may not exercise jurisdiction over a vessel of war, or other public 
vessel not engaged in commerce, of another state; but while such a vessel is 
in territorial waters it must observe port, harbor and navigation laws and 
regulations, and it may at any time be requested or required to depart. 


ARTICLE 20 


The navigation of the high sea is free to all states. On the high sea ad- 
jacent to the marginal sea, however, a state may take such measures as may 
be necessary for the enforcement within its territory or territorial waters 
of its customs, navigation, sanitary or police laws or regulations, or for its 
immediate protection. 

ARTICLE 21 


A state may continue on the high sea the pursuit of a vessel of another 
state and may effect its arrest for a violation of its law, if such pursuit was 
begun while the vessel was in the territorial waters of that state. 


ARTICLE 22 


The term vessel, as used in this convention, unless otherwise indicated, 
means a privately owned and privately operated vessel or a vessel the legal 
status of which is assimilated to that of such a vessel. 


ARTICLE 23 


Any dispute between states parties to this convention, with respect to 
the interpretation or application of the provisions of this convention, which 
is not settled by negotiation and which is not referred to arbitration under 
a general or special arbitration treaty, shall be referred to the Permanent 
Court of International Justice, and may be brought before the Permanent 
Court of International Justice by either party to the dispute. 


LES EAUX TERRITORIALES 


Traduction Francaise} 
ARTICLE 1 


Les eaux territoriales d’un Etat se composent de la mer marginale et des 
eaux intérieures. 
ARTICLE 2 


La mer marginale d’un Etat est l’étendue de mer de 3 milles (60 milles au 
degré du méridien 4 |’équateur), qui baigne ses cétes, comptée 4 partir de la 
laisse moyenne de basse-marée ou & partir de la limite vers le large d’une 
baie ou de l’embouchure d’un fleuve. 


ARTICLE 3 


Les eaux intérieures d’un Etat sont les eaux intérieures 4 la mer marginale 
et les eaux comprises A l’intérieur du territoire continental. 


ARTICLE 4 


La haute-mer est |’étendue de mer extérieure 4 la mer marginale. 


ARTICLE 5 


La limite vers le large d’une baie ou de l’embouchure d’un fleuve, quand 
l’écart entre les deux cétes a l’ouverture de la mer n’excéde pas 10 milles, est 
la ligne droite tirée entre les deux cétes en travers de l’ouverture. 

Quand l’écart 4 l’ouverture de la mer excéde 10 milles, la limite vers le 
large est la ligne droite tirée en travers de la partie la plus rapprochée de 
l’ouverture, ow l’écart entre les deux cétes n’excéde pas 10 milles. 


ARTICLE 6 


Quand les eaux d’une baie ou de l’embouchure d’un fleuve, comprises 
en-deca de la limite vers le large, baignent des territoires appartenant a 
deux ou plusieurs Etats, ceux-ci peuvent s’entendre au sujet de leur réparti- 
tion en tant qu’eaux intérieures. A défaut d’accord, la mer marginale de 
chaque Etat ne sera pas mesurée depuis la limite vers le large, mais suivra 
les sinuosités de la céte dans la baie ou l’embouchure. 


ARTICLE 7 


La mer marginale, qui entoure la céte d’une ile ou d’une terre émergeant 
seulement 4 une certaine période de reflux, se compte 4 partir de leurs cétes 
sur une étendue de trois milles, comme 4a partir de celles du continent. 


ARTICLE 8 


Sauf convention spéciale contraire, les eaux d’un détroit sont territoriales 
la ot la largeur du détroit n’excéde pas 6 milles. 
1 Traduit par John B. Whitton, Princeton University, et R.G.B.Schuman, Harvard University. 
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ARTICLE 9 


Sauf convention spéciale contraire, quand un ou plusieurs Etats sont 
riverains d’un détroit les eaux territoriales de chacun d’eux s’étendent jus- 
qu’a la ligne médiane du détroit, 14 od la largeur n’excéde pas 6 milles. 


ARTICLE 10 


Un détroit, faisant communiquer deux zones de haute mer, reste ouvert A 
la navigation pour tous les navires, publics et privés, de tous les Etats, y 
compris les navires de guerre. 


ARTICLE 11 


Quand la délimitation des zones de mer marginale laisse une faible zone 
de haute-mer complétement entourée par la mer marginale d’un seul Etat, 
cette zone est assimilée 4 la mer marginale du-dit Etat. 


ARTICLE 12 


Les dispositions de la présente convention concernant |’étendue des eaux 
territoriales n’excluent pas leur délimitation dans certaines zones spéciales 


suivant les usages établis. 
ARTICLE 13 


La souveraineté d’un Etat s’étend sur toute la mer marginale. 


ARTICLE 14 


Un Etat est tenu de permettre le passage inoffensif des navires étrangers 
par la mer marginale, mais peut édicter des réglements, d’un caractére 
raisonnable, concernant ce passage. 


ARTICLE 15 


Un Etat ne peut pas exercer juridiction pour un acte commis, en violation 
de son droit criminel, 4 bord d’un navire étranger, au cours de son passage 
inoffensif par la mer marginale, 4 moins que cet acte n’ait des conséquences 
dépassant le bord du navire et tende 4 troubler la paix, la tranquillité et 
ordre public. 


ARTICLE 16 


Un Etat ne peut pas exercer juridiction civile sur un navire étranger au 
cours de son passage inoffensif par la mer marginale, sauf pour un acte 
commis par ce navire au cours du-dit passage inoffensif, et qui ne concerne 
pas exclusivement |’administration intérieure du navire. 


ARTICLE 17 


Un Etat peut exercer la méme juridiction sur un navire étranger, qui se 
trouve dans les eaux territoriales pour d’autres motifs qu’un passage in- 
offensif, que si ce navire se trouvait dans un de ses ports. 
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Toutefois, un navire, naviguant de bonne foi, sans approcher d’un port 
de l’Etat riverain, y entrer ou le quitter, et qui pénétre dans les eaux territo- 
riales ou interrompt le passage inoffensif par suite de détresse ou de force 
majeure, échappe ainsi que les personnes et biens 4 son bord, a toutes pénal- 
ités, redevances ou sanctions que sa présence dans les eaux territoriales au- 
rait pu entrainer. 

ARTICLE 18 


Sauf convention spéciale contraire, un Etat peut exercer juridiction sur un 
navire étranger qui se trouve dans un de ses ports. Mais, sauf réquisition 
du capitaine ou de l’officier commandant auprés des autorités locales, un 
Etat n’exercera généralement pas juridiction, pour les questions concernant 
exclusivement |’administration intérieure du navire. 


ARTICLE 19 


Un Etat ne peut pas exercer juridiction sur un navire de guerre étranger ni 
sur aucun autre navire public étranger, non engagé dans le négoce. Mais ces 
navires, pendant leur séjour dans les eaux territoriales, sont tenus de se 
conformer aux lois et réglements relatifs aux ports, au mouillage et 4 la 
navigation, et peuvent 4 tout moment étre invités ou requis de prendre le 
large. 

ARTICLE 20 


La navigation en haute-mer est libre pour tous les Etats. Toutefois, 
dans une zone de haute-mer contiguée 4 la mer marginale, un Etat peut 
prendre les mesures nécessaires 4 l’application dans son territoire ou ses eaux 
territoriales des lois ou réglements relatifs aux douanes, navigation, hygiéne 


ou police, ou nécessaires & sa sécurité immédiate. 


ARTICLE 21 


Un Etat peut continuer en haute-mer la poursuite d’un navire étranger et 
l’arréter pour infraction A ses lois, si cette poursuite a commencé pendant le 
séjour du navire dans les eaux territoriales. 


ARTICLE 22 


Le terme “navire” employé dans la présente convention, signifie, sauf 
indication différente, un navire possédé et exploité par un particulier ou 
d’un statut juridique assimilé. 


ARTICLE 23 


Tout différend entre Etats, parties 4 la présente convention, concernant 
l’interprétation ou l’application de ses dispositions, qui n’est pas réglé par 
voie diplomatique ou qui n’est pas soumis 4 l’arbitrage en vertu d’un traité 
d’arbitrage général ou spécial, sera déféré & la Cour Permanente de Justice 
Internationale, et la Cour pourra en étre saisie par une seule des parties. 


TERRITORIAL WATERS 
Introductory comment 


The words ‘Territorial waters” are open to criticism as being etymo- 
logically misleading. These words have sometimes been used to describe 
enclosed waters more or less closely assimilated to territory itself and some- 
times have been applied to wide ocean areas. Such expressions as ‘coast 
waters,” ‘ etc., 


maritime domain,” “‘littoral sea,” “jurisdictional waters,’ 
have been proposed as substitutes. Each term has supporters. It may be 
expedient to retain and use for the present the term “territorial waters,” as 
the term has been used by the League of Nations Committee of Experts for 
the Progressive Codification of International Law. 

It should be noted that this convention makes no provision for the special 
problems which may arise in connection with the rights and duties of bel- 
ligerents or neutrals. Such problems should be reserved for consideration in 
a convention dealing with maritime warfare. 


ARTICLE 1 


The territorial waters of a state consist of its marginal sea and its inland 
waters. 
COMMENT 


The term ‘‘territorial waters” is the general term applying to the water 
area over which the sovereignty of a state extends. 

The term has often been used to cover only the waters which in this draft 
are to be known as marginal sea. The distinction between marginal sea 
and other waters over which a state has sovereignty seems so important 
that these areas should be clearly differentiated. The difficulty with the 
use of the term “territorial waters” to cover marginal sea only is that other 
waters are in some sense territorial; e.g., the waters of an inland lake are 
territorial but should be distinguished from the marginal sea of the same 
state. 

The British Territorial Waters Jurisdiction Act, 1878, in defining the term 
territorial waters as used in that Act provides: 

““The territorial waters of Her Majesty’s dominions,’ in reference to 
the sea, means such part of the sea adjacent to the coast of the United 
Kingdom, or the coast of some other part of Her Majesty’s dominions, 
as is deemed by international law to be within the territorial sovereignty 
of Her Majesty; and for the purpose of any offence declared by this Act 
to be within the jurisdiction of the Admiral, any part of the open sea 
within one marine league of the coast measured from low-water mark shall 


be deemed to be open sea within the territorial waters of Her Majesty’s 
dominion.” (41 & 42 Vict. c. 73.§7) 


249 


250 TERRITORIAL WATERS 


The inclusive scope of the term “territorial waters’’ as used in the United 
States is indicated in the following regulations issued under the National 
Prohibition Act (41 Stat. 305.): 


“(a) ‘Territorial waters of the United States’ means and includes all 
waters over which the United States claims and exercises dominion and 
control as a sovereign power, including ports, harbors, bays, and other 
inclosed arms of the sea along the coast of the United States and of the 
island and other possessions thereof (excepting, for the purposes of this 
article, the territorial waters of the Philippine Islands and of the Panama 
Canal Zone), together with a marginal belt of the sea extending from low- 
water mark outward a marine league, or 3 geographical miles, the seaward 
boundary thereof following a coast of land belonging to the United States; 
bays, such as Chesapeake Bay and Delaware Bay, which, at their en- 
trances, are so surrounded by the lands of the United States as to be 
reasonably regarded as geographically a part thereof, regardless of the 
distance between the opening headlands; and as to the Great Lakes, 
Puget Sound, and the St. Lawrence River, the waters of the United States 
side of the boundary fixed pursuant to the convention relating tothe 
Canadian international boundary, concluded between the United States 
and Great Britain on April 11, 1908.” Section 2201, Regulations 2 (being a 
revision of Internal Revenue Regulations No. 60), relating to permits as 
provided in Title II, National Prohibition Act. (Effective Oct. 1, 1927; 
pp. 197-198.) 


ARTICLE 2 


The marginal sea of a state is that part of the sea within three miles (60 
to the degree of longitude at the equator) of its shore measured outward 
from the mean low water mark or from the seaward limit of a bay or river- 
mouth. 


COMMENT 


The term “marginal sea” is here defined for the purpose of its use in 
this convention. 

There has been some dispute as to whether the three mile limit for marginal 
sea is established in international law. Some states have advanced claims 
to wider belts of marginal sea. For instance, four miles, five miles, six 
miles, and even twelve miles, have been claimed to be the width of marginal 
sea. The practice of states reveals no general acquiescence in the inclusion 
of a belt of more than three miles in width. No state claims less than three 
miles. This difference of opinion is due to the uncertainty in the past with 
reference to two matters—first, the nature of the power of the littoral state 
over the marginal sea; second, the possibility of action to be taken on the 
high sea at greater distance from the land with respect to certain matters. 

The definition in Article 2 must be read in connection with Articles 13 and 
20. By Article 13 of this convention, it is definitely provided that the 
sovereignty of the littoral state extends over the marginal sea, and by Article 
20 it is provided that states may for their security take measures on the high 
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sea adjacent to marginal sea. It would seem possible that with these prin- 
ciples established there may be general agreement on three miles as the 
width of the belt of the marginal sea. 

Any examination of the practice of states reveals frequent instances of acts 
of authority performed by the littoral state outside the three-mile limit. It 
would seem to be impossible to adopt the three-mile limit for the extent of 
the marginal sea and to deny the possibility of the exercise of any authority 
on the adjacent high sea. This idea would not be in accord with existing 
international usage, and it would not represent a desirable modification of 
the present law. It seems possible, therefore, to take either of the following 
views: (a) The marginal sea might be defined so as to cover that maximum 
area in which a littoral state may exercise authority of any kind, and this 
definition might be coupled with a denial of any power outside the belt of 
the marginal sea; or (b) The marginal sea might be defined as a belt over 
which the littoral state has full power, and it may be recognized that on the 
adjacent high sea outside this belt, the littoral state may perform some acts 
of authority. It would be necessary to fix a limit for the marginal sea in 
terms of miles, if the former view were adopted, and it would be very difficult 
to arrive at any agreement as to the number of miles to be taken. 

For the reasons already indicated, the latter view has been accepted in 
drafting Article 2. Any objection to this view would seem to be based on a 
fear that it might impair the freedom of the sea to admit that acts may 
properly be performed by the littoral state outside the marginal sea. Asa 
matter of fact, there is no impairment of that freedom, since instead of 
extending the zone of territorial waters for all purposes, thus narrowing the 
high seas, it leaves the high seas area undiminished though the littoral 
state may exercise certain special rights in the waters outside of, but ad- 
jacent to, the marginal sea. 

This definition of the marginal sea may leave an area of water inside the 
belt of the marginal sea, namely, water inshore of the mean low water mark. 
Such waters will be inland waters within the definition of Article 3, and waters 
inside the seaward limits, as defined in Article 5, will similarly be inland 
waters. 

The adoption of the term mile in the text calls for a definition. The meas- 
urement of a mile as one-sixtieth of a degree of longitude at the equator 
conforms to a generally established usage. It is to be noted, however, that 
there is not entire accord as to the exact distance thereby indicated, meas- 
ured in terms of meters. France, Germany, Greece, Italy, Netherlands, 
Norway, Poland, Rumania, Spain, Sweden, and Uruguay, accept 1852 or 
1852.3 meters as a nautical mile. Some Portuguese charts use nautical 
league (5556 meters). Another group, Argentina, Canada, China, Great 
Britain, Japan, Russia, and the United States, usually estimates the nautical 
mile as 1855 meters. (1928, Annuaire, Bureau des Longitudes, 417-420.) 

A conventional agreement on a uniform measurement would obviate 
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these difficulties, but such agreement should be reached in a special treaty 
and not in a general convention on territorial waters. 

The base line from which the marginal sea is measured may be somewhat 
changed by a filling of the shallows along the coast. It seems impracticable 
to lay down any special rule which would apply to extensions of the coast 
line by constructions jutting from the land. The general rule of the text 
that the measurement of the marginal sea is to be made from the low water 
mark should be applicable. A littoral state ought to take account of the 
needs of general navigation in making any artificial extensions of its coast 
line; but the problem is not so important as to be covered in the convention. 

In times past, some states have claimed as territorial waters areas within 
lines drawn from the outermost points of the coast. Such were the British 
claims to the “King’s Chambers.” These claims have long since been 
abandoned. 

It is of course well known that the three-mile limit is merely an outcome of 
the idea of cannon-range which was popularized by Bynkershoek in the early 
18th century. (De Dominio Maris, c. 2.) Three miles was then the ap- 
proximate maximum range of cannon, and the transition to measurements in 
miles was therefore a natural one. 


Diplomatic and other statements 


The early attitude of the United States covering the marginal sea is 
stated in a letter of Secretary Jefferson to Genet, Minister of France, Nov- 


ember 8, 1793: 


“T have now to acknowledge and answer your letter of September 13, 
wherein you desire that we may define the extent of the line of territorial 
protection on the coasts of the United States, observing that Govern- 
ments and jurisconsults have different views on this subject. 

“Tt is certain that, heretofore, they have been much divided in opinion 
as to the distance from their sea coasts, to which they might reasonably 
claim a right of prohibiting the commitment of hostilities. The great- 
est distance, to which any respectable assent among nations has been at 
any time given, has been the extent of the human sight, estimated at up- 
wards of twenty miles, and the smallest distance, I believe, claimed by 
any nation whatever, is the utmost range of a cannon ball, usually stated 
at one sea-league. Some intermediate distances have also been insisted 
on, and that of three-sea leagues has some authority in its favor. The 
character of our coast, remarkable in considerable parts of it for admitting 
no vessels of size to pass near the shores, would entitle us, in reason, to as 
broad a margin of protected navigation, as any nation whatever. Not 
proposing, however, at this time, and without a respectful and friendly 
communication with the Powers interested in this navigation, to fix on 
the distance to which we may ultimately insist on the right of protection, 
the President gives instructions to the officers, acting under his authority, 
to consider those heretofore given them as restrained for the present to the 
distance of one sea-ieague, or three geographical miles from the sea shores. 
This distance can admit of no opposition, as it is recognised by treaties 
between some of the Powers with whom we are connected in commerce and 
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navigation, and is as little or less than is claimed by any of them on their 
own coasts. 

“Future occasions will be taken to enter into explanations with them, 
as to the ulterior extent to which we may reasonably carry our jurisdiction. 
For that of the rivers and bays of the United States, the laws of the several 
States are understood to have made provision, and they are, moreover, 
as being landlocked, within the body of the United States. 

“Examining, by this rule, the case of the British brig Fanny, taken on 
the 8th of May last, it appears from the evidence, that the capture was 
made four or five miles from the land, and consequently without the line 
provisionally adopted by the President, as before mentioned.” (I Am. 
State Papers, For. Rel. 183.) 


Other declarations follow: 


‘Our jurisdiction . . . has been fixed (at least for the purpose of regu- 
lating the conduct of the government in regard to any events arising out 
of the present European war) to extend three geographical miles (or nearly 
three and a half English miles) from our shores; with the exception of any 
waters or bays which are so landlocked as to be unquestionably within the 
jurisdiction of the United States, be their extent what they may.” (Sec- 
retary Pickering, to Lieutenant Governor of Virginia, Sept. 2, 1796, 9 MS. 
Dom. Let. 281, 1 Moore, Digest, p. 704.) 


“The exclusive jurisdiction of a nation extends to the ports, harbors, 
bays, mouths of rivers, and adjacent parts of sea inclosed by headlands; 
and, also, to the distance of a marine league, or as far as a cannon-shot will 
reach from the shore along all its coasts.”” (Secretary Buchanan, to Mr. 
Jordan, Jan. 23, 1849, 37 MS. Dom. Let. 98, Ibid., p. 705.) 


“This Government adheres to, recognizes, and insists upon the principle 
that the maritime jurisdiction of any nation covers a full marine league 
from its coast, and that acts of hostility or of authority within a marine 
league of any foreign country by naval officers of the United States are 
strictly prohibited, and will bring upon such officer the displeasure of this 
Government.”’ (Secretary Seward, to Secretary Welles, Aug. 4, 1862, 
58 MS. Dom. Let. 15, Ibid., p. 705.) 


“A third principle bearing on the subject is also well established, namely, 
that this exclusive sovereignty of a nation, thus abridging the universal 
liberty of the seas, extends no farther than the power of the nation to 
maintain it by force, stationed on the coast, extends. This principle is 
tersely expressed in the maxim Terrae dominium finitur ubi finitur ar- 
marum vis. 


“But it must always be a matter of uncertainty and dispute at what 
point the force of arms exerted on the coast can actually reach. The 
publicists rather advanced towards than reached a solution when they laid 
down the rule that the limit of the force is the range of a cannon-ball. The 
range of a cannon-ball is shorter or longer according to the circumstances 
of projection, and it must always be liable to change with the improve- 
ments of the science of ordnance. Such uncertainty upon a point of juris- 
diction or sovereignty would be productive of many and endless con- 
troversies and conflicts. A more practical limit of national jurisdiction 
upon the seas was indispensably necessary, and this was found, as the 
undersigned thinks, in fixing the limit at three miles from the coast. This 
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limit was early proposed by the publicists of all maritime nations. While 
it is not insisted that all nations have accepted or acquiesced and bound 
themselves to abide by this rule when applied to themselves, yet three 
points involved in the subject are insisted upon by the United States: 
First, that this limit has been generally recognized by nations; second, that 
no other general rule has been accepted; and third, that if any state has 
succeeded in fixing for itself a larger limit, this has been done by the exer- 
cise of maritime power, and constitutes an exception to the general under- 
standing which fixes the range of a cannon-shot (when it is made the test 
of jurisdiction) at three miles. So generally is this rule accepted that 
writers commonly use the two expressions, of a range of cannon-shot and 
three miles, as equivalents of each other.” (Secretary Seward, to Tassara, 
Spanish Minister, Dec. 16, 1862, MS. Notes to Spain, VII, 331, [bid., pp. 
706, 707.) 


“The instruction from the foreign office to Mr. Watson, of the 25th of 
September last, a copy of which was communicated by that gentleman to 
this Department, in his note of the 17th of October, directs him to ascer- 
tain the views of this Government in regard to the extent of maritime juris- 
diction which can properly be claimed by any power, and whether we have 
ever recognized the claim of Spain to a six-mile limit or have ever pro- 
tested against such claim. 

“Tn reply I have the honor to inform you that this Government has 
uniformly, under every administration which has had occasion to consider 
the subject, objected to the pretension of Spain adverted to, upon the 
same ground and in similar terms to those contained in the instruction of 
the Earl of Derby.” (Secretary Fish, to Sir Edward Thornton, British 
minister, Jan. 22, 1875, 1 U. S. For. Rel., 1875, 649.) 


“We may, therefore, regard it as settled . . . that so far as concerns the 
eastern coast of North America, the position of this Department has uni- 
formly been that the sovereignty of the shore does not, so far as territorial 
authority is concerned, extend beyond three miles from low-water mark, 
and that the seaward boundary of this zone of territorial waters follows the 
coast of the mainland, extending where there are islands so as to place 
round such islands the same belt. This necessarily excludes the position 
that the seaward boundary is to be drawn from headland to headland, 
and makes it follow closely, at a distance of three miles, the boundary 
of the shore of the continent or of adjacent islands belonging to the con- 
tinental sovereign.” (Secretary Bayard, to Secretary Manning, May 28, 
1886, MSS. Dom. Let., 1 Wharton’s Digest of International Law, p. 107.) 


“The Government of the United States claims, neither in Bering Sea 
nor in its other bordering waters, an extent of jurisdiction greater than a 
marine league from its shores, but bases its claims to jurisdiction upon 
the following principle: 

“The Government of the United States claims and admits the jurisdic- 
tion of any state over its territorial waters only to the extent of a marine 
league, unless a different rule is fixed by treaty between two states; even 
then the treaty states alone are affected by the agreement.” (Declaration 
of Herbert H. D. Peirce, agent of the United States in the C. H. White 
case, Russian arbitration, in reply to the question asked by T. M. C. 
Asser, arbitrator. It was made under the specific authority received by 
him from the Secretary of State of the United States on July 3, 1902. 
U.S. For. Rel. 1902, Appendix I, pp. 440, 461.) 
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“The Government of the United States has repeatedly asserted that 
the limits of territorial waters extend to three marine miles outward from 
the coast line. This has been asserted by our Government in making 
claims upon other Governments. . . . 

“Tt is quite apparent that this Government is not in a position to main- 
tain that its territorial waters extend beyond the three-mile limit and in 
order to avoid liability to other governments, it is important that in the 
enforcement of the laws of the United States this limit should be appro- 
priately recognized.” (Address of Secretary Charles E. Hughes, New 
York City, Jan. 23, 1924, reprinted in 18 Amer. Jour. Int. Law, pp. 229, 
230-1.) 


Treaties and conventions 


Treaty of Guadalupe Hidalgo, United States and Mexico, signed Febru- 
ary 2, 1848, Article V: 


“The boundary line between the two republics shall commence in the 
Gulf of Mexico, three leagues from land, opposite the mouth of the Rio 
Grande... .”’ (9 Stat. 922, 926.) 


With respect to this provision, Secretary Buchanan declared: 


“JT have had the honor to receive your note of the 30th April last 
objecting, on behalf of the British Government, to that clause in the fifth 
article of the late treaty between Mexcio and the United States by which 
it is declared that ‘the boundary line between the two Republics shal! 
commence in the Gulf of Mexico three leagues from land,’ instead of one 
league from land, which you observe, ‘is acknowledged by international 
law and practice as the extent of territorial jurisdiction over the sea that 
washes the coasts of states.’ 

“Tn answer I have to state that the stipulation in the treaty can only 
affect the rights of Mexico and the United States. If for their mutual 
convenience it has been deemed proper to enter into such an arrangement, 
third parties can have no just cause for complaint. The Government of 
the United States never intended by this stipulation to question the 
rights which Great Britain or any any other power may possess under the 
law of nations.” (Secretary Buchanan, to Crampton, British Minister, 
~— 19, 1848, MS. Notes to Great Britain, VII, 185, 1 Moore, Digest, 
p. 730.) 


The North Sea Fishery Convention of May 6, 1882, between Great Brit- 
ain, Germany, Belgium, Denmark, France, and the Netherlands, in Article 
2, provides: 


“The fishermen of each country shall enjoy the exclusive right of fishery 
within the distance of 3 miles from low-water mark along the whole extent 
of the coasts of their respective countries, as well as of the dependent 
islands and banks.” (U.S. For. Rel., 1887, 439.) 


The Suez Canal Convention of October 29, 1888 between Great Britain, 
Austria-Hungary, France, Germany, Italy, the Netherlands, Russia, Spain, 
and Turkey, contains the following, Article 4: 
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“The Maritime Canal remaining open in time of war as a free passage, 
even to the ships of war of belligerents, according to the terms of Article 1 
of the present Treaty, the High Contracting Parties agree that no right of 
war, no act of hostility, nor any act having for its object to obstruct the 
free navigation of the Canal, shall be committed in the Canal and its ports 
of access, as well as within a radius of three marine miles from those ports, 
even though the Ottoman Empire should be one of the belligerent Powers.”’ 
(18 Hertslet, Commercial Treaties, 370.) 


The Convention Relating to the Non-Fortification and Neutralization of 
the Aaland Islands, Geneva, October 20, 1921, states: 


“The territorial waters of the Aaland Islands are considered to extend 
for a distance of three marine miles from the low-water mark on the islands, 
islets and reefs not permanently submerged.” (9 L. N. T.8., 212.) 


The Convention between the United States and Great Britain for the 
Prevention of Smuggling of Intoxicating Liquors, signed January 23, 1924, 
Article I, provides: 


“The High Contracting Parties declare that it is their firm intention to 
uphold the principle that 3 marine miles extending from the coastline 
outwards and measured from low-water mark constitute the proper limits 
of territorial waters.” (43 Stat., 1761.) 


The same provision is found in similar treaties of the United States 
with Cuba (44 Stat., Part 3, 2395); Germany (43 Stat., Part 2, 1815); The 
Netherlands (44 Stat., Part 3, 2013); and Panama (43 Stat., 1875). 

In the treaties with Belgium (U. 8. Treaty Series, No. 759, Dec. 9, 
1925); Denmark (43 Stat., Part 2, 1809); France (U.S. Treaty Series, No. 
755, June 30, 1924); Italy (43 Stat., Part 2, 1844); Norway (43 Stat., Part 
2, 1772); Spain (omits ‘and claims,’ 44 Stat., Part 3, 2465); and Sweden 
(43 Stat., Part 2, 1830), Article I reads as follows: 


“The High Contracting Parties respectively retain their rights and 
claims, without prejudice by reason of this agreement, with respect to the 
extent of their territorial jurisdiction.” 


In the proposals for an agreement between Great Britain and Norway 
regarding territorial waters and fisheries off the Norwegian coast, the British 
draft suggested: 


“Article 2. The limit of territorial waters is the envelope of all circles, 
3 nautical miles in radius, whose centres are situated on the low-water 
mark; the coast-line from the low-water mark of which this limit is measured 
is that of the mainland and of all islands; the word ‘island’ comprises all 
portions of territory capable of use and permanently above water in normal 
circumstances; the limit of territorial waters in the case of bays, whose 
width at the entrance does not exceed 6 miles, is 3 miles to seaward of a 
straight line drawn across the entrance.” (Parliamentary Papers, Nor- 
way No. 1 (1928) [Cmd. 3121], p. 3.) 
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In the Norwegian draft in substitution for Article 2, it was stated, 


“As regards bays, the distance of 3 miles shall be measured from a 
straight line drawn across the bay in the part nearest the entrance at the 
first point where the width does not exceed 10 miles.” (Jbid., p. 5.) 


Legislation, decrees, etc. 
Argentina. Civil Code of 1871, Sec. 2374. 


“The following are the public property of the general state or of the 
individual states: 

“1. The seas adjacent to the territory of the Republic, to a distance of 
one marine league, measured from the lowest tide line; but the right of 
police as to objects concerning the security of the country and the ob- 
servance of the fiscal laws, extends to a distance of four marine leagues 
measured in the same manner.” (Translation of Frank L. Joannini, 
Comparative Law Bureau of the American Bar Association, 1917.) 


Chile. Civil Code of 1857, Article 593. 


“The contiguous sea to the distance of a marine league counted from the 
low-water line is a territorial sea appertaining to the national domain; but 
the right of police, in all matters concerning the security of the country 
and the observance of the customs laws, extends to the distance of four 
marine leagues counted in the same manner.” (Translation, 1916 U. 8. 
Naval War College Documents, p. 19, note.) 


Ecuador. Civil Code of 1889, Article 582. 


“The adjacent sea, up to the distance of one marine league, measured 
from the low-water mark, is territorial sea, and part of the national do- 
main; but the right of police, for objects concerning the security of the 
nation and for the observance of the fiscal laws, extends up to the distance 
of four marine leagues, measured in the same way.” (Codigo Civil de la 
Republica del Ecuador, 1889, translation.) 


The Netherlands. Neutrality Declaration of Aug. 5, 1914, Article 17: 


“The State territory comprises the coastal waters to a distance of three 
nautical miles, reckoning 60 to the degree of latitude, from low-water 
mark.” (Br. Parl. Pap., [Cd. 7627], Misc. No. 12, 1914, p. 46; see also 
1916 U. S. Naval War College, International Law Topics, p. 61.) 


Russia. 


“Rules for sea-fishing industries in the Maritime Governor-Generalship. 
(Extract of the portions of the text relating to extent of territorial waters.) 
Division 1.—General Regulations. 

“1. Where the extent of the seashore radius is not defined by special 
international enactments or treaties, the present rules cover the coastal 
sea to a distance of three geographical miles (equals 12.02 marine miles 
equals 20.87 versts), counting from the line of lowest ebb-tide or from the 
extremity of the coastal standing ice. (Translation of an extract from 
Russian law No. 1066 of May 29, 1911; 1912 U.S. For. Rel., p. 1303.) 


“Taking into consideration the above-cited provisions of laws against 
which no state appears to have protested, together with the fact that 
Russia is not bound by any international treaty fixing the 3-mile zone for 
the territorial waters and that therefore its area cannot be measured from 
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the viewpoint of international law except by the range of the cannons on 
the coast (which now even exceed the 12-nautical-mile limit), the Imperial 
Government is unable to admit that the Russian law of December 10, 
1909, conflicts with international law.’ (The Minister for Foreign 
Affairs, Russia, to the Japanese Ambassador to Russia; 1912 U. 8S. For. 
Rel., p. 1308. According to the American Chargé d’Affaires in St. Peters- 
burg, the note was sent in March, 1911. See zbid., p. 1307.) 


Opinions and decisions 
United States. 


“As The Ann arrived off Newburyport, and within three miles of the 
shore, it is clear that she was within the acknowledged jurisdiction of the 
United States. All the writers upon public law agree that every nation 
has exclusive jurisdiction to the distance of a cannon shot, or marine 
league, over the waters adjacent to its shores. . . . Indeed such waters 
are considered as a part of the territory of the sovereign.” (Story, Circuit 
Justice, The Ann (1812), 1 Federal Cases, p. 926.) 


“Tt has often been a matter of controversy how far a nation has a right 
to control the fisheries on its sea-coast, and in the bays and arms of the 
sea within its territory; but the limits of this right have never been placed 
at less than a marine league from the coast on the open sea; and bays 
wholly within the territory of a nation, the headlands of which are not 
more than six geographical miles apart, have always been regarded as a 
part of the territory of the nation in which they lie. More extensive 
rights in these respects have been and are now claimed by some nations; 
but, so far as we are aware, all nations concede to each other the right 
to control the fisheries within a marine league of the coast, and in bays 
within the territory the headlands of which are not more than two marine 
leagues apart.”” (Commonwealth v. Manchester (1890), 152 Mass. 230, 236.) 


“We think it must be regarded as established that, as between nations, 
the minimum limit of the territorial jurisdiction of a nation over tide- 
waters is a marine league from its coast; that bays wholly within its 
territory not exceeding two marine leagues in width at the mouth are 
within its limit; and that included in this territorial jurisdiction is the right 
of control over fisheries, whether the fish be migratory, free-swimming 
fish, or free-moving fish, or fish attached to or embedded in the soil. The 
open sea within this limit is, of course, subject to the common right of 
navigation; and all governments, for the purpose of self-protection in time 
of war, or for the prevention of frauds on their revenue, exercise an au- 
thority beyond this limit.” (Manchester v. Massachusetts (1891), 139 
U. S. 240, 258.) 


“This authority [citing Wheaton’s International Law, $177 and the case 
of Manchester v. Massachusetts, 139 U. S. 240] clearly establishes the 
validity of the constitutional and legislative provisions of the State of 
California fixing her boundary and that of Humboldt County, along the 
Pacific Ocean at a distance of three English miles from the shore. To this 
boundary extends the jurisdiction of the State.”” (In re Humboldt Lumber 
Manufacturers’ Association (District Court, Northern District, California, 
1894), 60 Fed. 428, 432. Affirmed by the Circuit Court of Appeals, 9th 
Circuit (1896), 73 Fed. 239; the Circuit Court takes the same position as 
that quoted above regarding the three-mile limit.) 


4 
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“Tt now is settled in the United States and recognized elsewhere that 
the territory subject to its jurisdiction includes the land areas under its 
dominion and control, the ports, harbors, bays, and other enclosed arms 
of the sea along its coast, and a marginal! belt of the sea extending from the 
coastline outward a marine league or three geographical miles.”” (Cunard 
S. S. Co. v. Mellon (1923) 262 U.S. 100, 122.) 


Great Britain 


“T think that the protection of territory is to be reckoned from these is- 
lands; and that they are the natural appendages of the coast on which they 
border, and from which indeed, they are formed. . . . Consider what the 
consequence would be if lands of this description were not considered as 
appendant to the mainland, and as comprized within the bounds of terri- 
tory. If they do not belong to the United States of America, any other 
power might occupy them; they might be embanked and fortified. What 
a thorn would this be in the side of America! It is physically possible 
at least that they might be so occupied by European nations, and then 
the command of the River would be no longer in America but in such settle- 
ments. The possibility of such a consequence is enough to expose the 
fallacy of any arguments that are addressed to show, that these islands 
are not to be considered as part of the territory of America. Whether 
they are composed of earth or solid rock, will not vary the right of domin- 
ion, for the right of dominion does not depend upon the texture of the 
soil.” (Sir William Scott (Lord Stowell) in the Case of the Anna (1805), 
5 C. Robinson’s Reports, p. 373, 385.) 


“There can be no possible doubt that the water below low-water mark 
is part of the high seas. But it is equally beyond question that for certain 
purposes every country may, by the common law of nations, legitimately 
exercise jurisdiction over that portion of the high seas which lies within 
the distance of three miles from its shores. Whether this limit was de- 
termined with reference to the supposed range of cannon, on the principle 
that the jurisdiction is measured by the power of enforcing it, is not 
material, for it is clear, at any rate, that it extends to the distance of three 
miles, and that many instances may be given of the exercise of such juris- 
diction by various nations.” (General Iron Screw Collier Co. v. Schurmanns 
(1860) 1 Johnson & Hemming Ch. 180, 193.) 


Germany. 


“Tt is true that a considerable number of states have extended by na- 
tional law their territorial jurisdiction beyond the three mile limit, either 
generally or with regard to certain legal rights. This particularly applies 
to Sweden and Norway, which extended their national waters to a distance 
of four miles. A number of other states even went much further in this 
respect. But a special international title, valid in relation to the German 
I-mpire, and therefore to be taken into account by the prize court, does 
not exist, for up to the present time the Swedish claim has been recognized 
only by the Norwegian Government. According to official information 
from the German Foreign Office, Germany especially in the course of the 
discussions concerning this matter which took place in 1874, did not ac- 
cept Sweden’s point of view but treated the question of national waters as 
an open one, while England insisted upon the three mile limit. Similarly 
in 1897, when the Swedish Government addressed a communication to 
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the German Legation at Stockholm concerning the fishery jurisdiction 
the German Government restricted itself to raising no objection against 
Sweden’s claim to a four mile boundary for the fishery and the question 
of the neutralization of this marine area in case of war was not thereby 
affected. . 

“Heretofore, the maritime boundary of states has been generally recog- 
nized in theory and practice as being three nautical miles distance from 
the coast. Originally, it was based on the carrying distance, correspond- 
ing to the gunnery technique of those times, of ships’ and coast guns. It is 
true that now-a-days this reason is no longer applicable. 

“Here however the axiom cessante ratione non cessat lex ipsa applies, 
and although numerous proposals and opinions have been put forward with 
regard to a different delimitation of the national waters, it cannot be 
asserted that any other method has in practice met with the general con- 
currence of the maritime states... . 

“Furthermore it must be remembered that even if the exercise by a 
maritime nation of certain official functions, such as those of the health and 
customs authorities, is tolerated beyond the three mile zone, this by no 
means represents a concession to the effect that in all other respects the 
waters in question are included within the territorial jurisdiction. . . 

The British Government during the negotiations in the year 1911 
with regard to the holding of an international congress for the regulation of 
the question of coastal waters, decidedly adhered to the three mile zone; 
and, accordingly, even in the present war, it had Admiral Craddock inform 
the Government of Uruguay that it would not recognize the claims of Uru- 
guay and Argentine to an extension of the territorial waters beyond the 
three mile zone. It can, therefore, be still less assumed that this boundary 
has been supplanted by another generally acknowledged international 
regulation.” (The Elida, German Imperial Supreme Court, Berlin Trans- 
lation 10 Amer. Jour. Int. Law, p. 916; 1 Entscheidungen des Oberprisen - 
gerichts [1915] No. 9.) 


Japan. 

“The limit of territorial waters generally recognized by existing interna- 
tional law is three nautical miles from the coast. Therefore the capture of 
this vessel at sea, six nautical miles from Kushingham, Corea, was a cap- 
ture on the high seas, and in no way unlawful.” (The Rossia, Sasebo 
Prize Court, May 26, 1904; 2 Hurst and Bray, Russian and Japanese Prize 
Cases, p. 41.) 


“Further, the place of capture was five and one-half nautical miles from 
the Corean coast, and since the international law regards territorial waters 
as not extending beyond three nautical miles from the shore, the vessel’s 
capture took place on the high seas.” (The Michael, Sasebo Prize Court, 
May 26, 1904; 2 Hurst and Bray, Russian and Japanese Prize Cases, p. 82.) 


Replies to Questionnaire of League of Nations Committee of Experts. 
(For detailed replies see League of Nations Doc., C. 196, M. 70, 1927 V.) 


Brazil. 
“The draft accepts the traditional three-mile limit, but does not pre- 
clude a State from exercising administrative rights beyond the zone of its 
sovereignty. If the breadth of the territorial sea could be extended, we 
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should avoid the necessity of admitting that a State may exercise adminis- 
trative rights outside its territorial waters.’”’ (League Doc., C. 196, M. 
70, 1927 V., p. 148.) 


Finland. 

“On these conditions, the zone of three nautical miles may usefully be 
recognized as the ‘zone of sovereignty’ provided no exceptions to this rule 
are admitted other than those already stipulated in the preliminary draft. 
The extent of the other zones depends on special circumstances, which we 
do not propose to examine here.” (Jbid., p. 163.) 


Norway. 

“The draft Convention proposes to fix the breadth of the territorial sea 
at three marine miles. The Norwegian Government desires to point out 
that Norway has from time immemorial claimed for her territorial sea a 
breadth which has never been less than one geographical league (one- 
fifteenth of an equatorial degree, or 7,420 meters). This limit was laid 
down by Royal Decree in 1745 and 1756. Since then it has always been 
fully maintained; it is therefore based on usage over a period of nearly two 
hundred years. The introduction of this limit was by no means an ex- 
tension but rather a considerable restriction of the area over which the 
Kingdom of Norway had till then claimed to exercise sovereignty. The 
decision to reduce the limits of the territorial sea to one geographical 
league was from the outset inspired solely by considerations of neutrality, 
though it gradually came to be applied to fisheries.”” (/bid., p. 173.) 


Portugal. 
Portugal proposes twelve miles with six miles as the minimum. (Jbid., 


p. 191.) 


Sweden. 


“The draft fixes the extent of territorial waters at three marine miles, 
adding, however, that ‘exclusive rights to fisheries continue to be governed 
by existing practice and conventions,’ and it reserves to States the possi- 
bility of exercising administrative rights in certain circumstances beyond 
the limit of their territorial waters. 

“The Swedish Government feels bound to point out in this connection 
that for over a century the territorial waters of Sweden have been regarded 
as extending for a distance of four sea miles from the coast. In claiming 
the four-mile limit, it feels that it has not departed from present-day inter- 
national usage, and this view is supported by the survey of this question 
from the point of view of international law, which the Rapporteur em- 
bodies in his memorandum. The present Swedish four-mile limit is men- 
tioned for the first time in the ‘Instructions’ issued in 1779 to the Com- 
mander of the Fleet; shortly afterwards it was embodied in various official 
texts regarding neutrality, pilotage, Customs and fishery. The Customs 
Regulation of 1904, which is still in force, contains provisions to the effect 
that Swedish territorial waters shall extend for four sea miles from the 
coast. A similar Ordinance of 1871, concerning fisheries on the west coast 
of Sweden, fixes at the same distance the extent of the internal waters in 
which fishery is reserved for Swedish nationals. 

“From the statements made by various authorities, it would seem that 
a considerable number of interests are bound up with the maintenance of 
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this limit. Another point in its favour is that Sweden’s neighbours— 
Finland and Norway—also regard their territorial waters as extending for 
a distance of four sea miles from the coast. 

“The Swedish Government has already observed that the conclusion of 
an international convention on territorial waters would not necessarily 
imply a rigid settlement of all the related problems. The Draft Conven- 
tion, which aims at establishing a uniform limit of territorial waters for all 
countries, still leaves a loophole for exceptions to be allowed in certain 
important matters—fishery and administrative rights and the jurisdiction 
attaching thereto—which would obviously vary to an appreciable extent 
from country to country. Consequently, the uniformity which the draft 
aims at establishing in principle, as regards the limit of territorial waters, 
need not, it would seem, be adhered to in practice. If that be so, the 
Swedish Government esteems that it would be preferable so to word the 
provisions of the Convention with regard to the actual extent of the zone of 
sovereignty, as to allow some latitude, within reasonable limits, for the 
many acquired rights and interests which exist in the various countries. 
It would be particularly desirable in this connection to take into account 
rights in favour of which an uninterrupted usage for centuries can be 
invoked.” (J/bid., p. 231.) 


ARTICLE 3 


The inland waters of a state are the waters inside its marginal sea, as well 
as the waters within its land territory. 


COMMENT 


The term inland waters is here defined for the purpose of its use in this 
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convention. The terms “inland waters,” “internal waters,” ‘interior wa- 
ters,” are used by some states to define an area within which local navigation 
regulations prevail. The term ‘inland waters’’ as thus used may extend to 
waters outside the territorial waters as in the case of regulations for pilotage 
issued by certain states. The practice of the United States is indicated by 
the Act of Congress of June 7, 1897 (30 Stat. 96.) which provides rules for the 
navigation of the “inland waters of the United States.” The distinction 
between inland waters and the seas in general is also recognized in the Con- 
vention for the measurement of vessels engaged in Inland Navigation of 
November 27, 1925. 

The ‘‘ waters inside the marginal sea’”’ would include the waters landward 
of the mean low water-mark and the waters landward of the seaward limit 
of bays and river-mouths as defined in Article 5; the ‘‘ waters within the land 
territory”’ would include the waters of land-locked lakes and the waters of 
rivers. 

There are certain exclusive powers which a state may exercise in inland 
waters which would not be conceded for the marginal seas; such as the power 
to exclude vessels of other states. ‘‘Innocent passage”’ as defined in Article 
14 does not apply to inland waters. The obstruction to navigation in a 
national bay would not be a just cause for international complaint. The 
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filling of the Zuider Zee and the conversion of that area to arable land might 
be regarded as wholly a matter of national concern. 

The text of Article 3 is not applicable to large bodies of water in which 
state boundaries run, such for instance as the Great Lakes of North 
America. 


Legislation, decrees, etc. 


United States. 
Act of February 19, 1895. 

“Sec. 2. The Secretary of Treasury is hereby authorized, empowered 
and directed from time to time to designate and define by suitable bear- 
ings or ranges with light houses, light vessels, buoys or coast objects, the 
lines dividing the high seas from rivers, harbors and inland waters. 

“Sec. 4. The word ‘inland waters’ used in this Act shall not be held to 
include the Great Lakes and their connecting and tributary waters as far 
east as Montreal; and this Act shall not in any respect modify or affect the 
provisions of the Act entitled ‘An Act to regulate navigation on the Great 
Lakes and their connecting and tributary waters,’ approved February 
eighth, eighteen hundred and ninety-five.”” (28 Stat. 672.) 


(For the lines demarking the inland waters of the United States, see De- 
partment of Commerce, Department Circular No. 230, Second Edition, 
Bureau of Navigation, June 8, 1917, p. 15.) 


Opinions and decisions 
“The ocean, with its gulfs and bays, belongs to no nation. Jurisdiction 
is allowed to such a distance from shore as the protection of that shore 
requires. This distance was fixed as a marine league at a time when no 
gun could force a ball farther. But over inland waters the nations in 
which they lie may hold, both as sovereigns and as proprietors.” (Hogg v. 
Beerman (1884), 41 Ohio State Reports, 81, 95.) 


“As the maritime law gives no action for death caused by negligence 
on the high seas (The Harrisburg, 119 U.S. 199, 7 Sup. Ct. 140), this action 
can rest only upon the state statute; and to make that applicable the negli- 
gence, or the death, or both, must happen within the jurisdiction of the 
state. The location of the accident according to the weight of evidence, 
seems to me clearly more than a marine league, or three miles, from any 
part of the shores of the state of New York or New Jersey; nor is there any 
manner of drawing lines from headland to headland, except as below 
stated by which this location could be brought intra fauces terrae. Under 
the act of congress, however, approved February 19, 1895 (28 Stat. 672), 
having reference to the regulations for preventing collisions at sea and 
authorizing the secretary of the treasury ‘to designate and define the lands 
dividing the high seas from rivers, harbors, and inland waters’, the secretary 
drew a line extending from Navesink light house N. E. 5 E. about 4% 
miles to the Scotland light vessel, which is 3 miles from the nearest shore 
on Sandy Hook, and thence N. N. E. 4 E. through the Gedney Channel 
whistling buoy to Rockaway Point Life Saving Station on the Long Island 
shore. The accident occurred undoubtedly to the westward of that line. 
Even if this line was a couple of miles beyond the usually recognized limit 
of three miles from shore, it is contended that the line thus established by 
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the secretary of the treasury would be valid as an assertion of the exclusive 
jurisdiction of the United States as against other nations, because this 
extension seaward is undoubtedly less than the range of our modern shore 
batteries (see Pom. Int. Law, §§ 144, 150; Wheat. Int. Law, 177) and any 
such extension by the United States, it is urged, extends pari passu the 
jurisdiction and boundaries of the state as its necessary incident. In the 
case of Bigelow v. Nickerson, 17 C. C. A. 1, 70 Fed. 113, however, to which 
reference on this point is made, the question had reference to the state 
jurisdiction over the waters of Lake Michigan and was quite different from 
the present; since there the acts establishing the boundaries of the state 
expressly included the waters of the lake. In that case, moreover, it was 
assumed that upon the ocean the state jurisdiction extends but a marine 
league from shore. (See also Manchester v. Massachusetts, 1389 U.S. 240, 
11 Sup. Ct. 559.) But I doubt whether in fixing the line as above indi- 
cated, the secretary of the treasury intended to pass beyond the limit of a 
marine league, the usually accepted boundary. The Scotland light ship 
does not exceed that distance from shore, and if from that vessel a line be 
drawn to a point one marine league south of the western end of Rockaway 
Beach, that line will pass through the whistling buoy; so that the secre- 
tary’s line seems to agree accurately wiva the old rule of jurisdiction, and 
the accident would be found to be within the state limits. 

“Upon the view expressed, however, on the question of negligence, it is 
unnecessary to consider further the defense that the tort in question was 
beyond the jurisdiction of the state law; or to consider whether the estab- 
lishment of an exterior boundary line for the application of the inter- 
national rules of navigation as distinguished from the rules for harbors and 
inland waters, would operate as an assertion by the United States of its 


exclusive jurisdiction beyond a marine league; or whether, if that line were 
so intended, its extension seaward, based upon the greater range of the 
United States shore batteries, would ipso facto extend the scope of the 
state laws over the high seas.” (Addison Brown, J. in Carlson v. 
United New York Sandy Hook Pilots’ Association (District Court of the 
Southern District of New York, 1899), 93 Fed. 468, 471-472.) 


‘For some purposes, however, the point of place in the indictment set 
out is within the harbor of New York; that is, within the line from Nave- 
sink Lighthouse to Scotland Light, thence to the Whistling Buoy in Ged- 
ney’s Channel, and thence to Rockaway Point, prescribed by the Secretary 
of the Treasury as the limits of the waters of the harbor of New York 
pursuant to Act Feb. 19, 1895, c. 102, 28 Stat. 672, Supp. Rev. St. (2d Ed.), 
p. 381 (U. 8. Comp. St., 1901, p. 2899). This legislation, however, was 
for the purpose of delimiting the inland waters of the United States, in 
order to inform navigators where the inland rules of navigation, as dis- 
tinguished from the international rules, become applicable. It does not 
purport to change the boundaries of any federal district, nor enlarge the 
jurisdiction of any particular federal court; and it is obviously beyond the 
power of Congress directly or indirectly to enlarge or narrow the territorial 
limits of New Jersey. (Hough, J., in United States v. Newark Meadows 
Improvement Co. (1909), 173 Fed. 426, 428.) 

“No rule of international law is more firmly established than that the 
territory of a sovereign state includes the lakes, seas, and rivers entirely 
enclosed within its limits.” (Rand, J., in Alsos v. Kendall, (1924), 111 
Oregon 359, 369, 227 Pacific 286, 289.) 


ARTICLE 5 


Replies to Questionnaire of League of Nations Committee of Experts 
Denmark. 

“The Ministry of Commerce suggests that it would be very desirable 
to insert in the draft a clear definition of the ‘internal waters’ referred to in 
Article 4 of the draft [League of Nations Committee of Experts] and the 
difference between these waters and the territorial sea from the point of 
view of sovereignty.”’ (League Doc. C. 196. M. 70. 1927.) 


ARTICLE 4 
The high sea is that part of the sea outside marginal seas. 
COMMENT 
The term high sea is here defined for the purpose of its use in this conven- 
tion. It seems essential to employ a terminology which accurately differen- 
tiates the seas over which no state has sovereignty, and the term high sea is 
the most convenient term to be employed. It is recognized, however, that 
this term is often used to include the marginal sea. It is also sometimes 
applied to that part of the sea within the low water-mark from which the 
marginal sea is measured, and it is even used, at times, with reference to 
inland waters. As used in this convention, however, the term is employed 
only in the sense given to it by the definition in Article 4. It expresses a 
delimitation which is emphasized by the texts of Articles 2 and 20. 


Opinions and decisions 
United States. 

“The Detroit river, from shore to shore, is within the admiralty juris- 
diction of the United States, and connects with the open waters of the 
lakes—high seas as we hold them to be, within the meaning of the statute.” 
(Field, J. in United States v. Rodgers (1893), 150 U. S. 249, 263.) 

Great Britain. 


“There can be no possible doubt that the water below low-water mark 
is a part of the high seas. But it is equally beyond question that for cer- 
tain purposes every country may, by the common law of nations, legiti- 
mately exercise jurisdiction over that portion of the high seas which lies 
within the distance of three miles from its shores.’”’ (General Iron Screw 
Collier Co. v. Schurmanns (1860), 1 Johnson & Hemming Ch., 180, 193.) 


ARTICLE 5 


The seaward limit of a bay or river-mouth the entrance to which does not 
exceed ten miles in width is a line drawn across the entrance. The seaward 
limit of a bay or river-mouth the entrance to which exceeds ten miles in 
width is a line drawn across the bay or river-mouth where the width of the 
bay or river-mouth first narrows to ten miles. 


COMMENT 


The word bay has been variously used. It is evident that the Bay of 
Biscay, the Bay of Bengal, the Gulf of Mexico are merely geographical 
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names and the adjacent states do not now regard such bodies of water as 
within their jurisdiction. There are, however, smaller bodies of water in- 
denting the coast line which have been the subject of dispute and the deter- 
mination of the status of such waters is desirable. The word bays as used in 
this article is designed to include these waters. Similar questions arise in 
regard to mouths of rivers where the opening into the sea is very broad. 
It would seem reasonable to apply to such waters the same rule that applies 
to bays. 


The indentation of a coast by a bay presents two problems: (1) the deter- 
mination of the line from which the marginal sea is to be measured, and, 
consequently (2) the determination of the line which marks the outer bound- 
ary of inland waters. If the headlands of the bay are six miles apart, the 
measurement of the marginal sea from the low water mark on each headland 
would leave a triangular area of high sea at the entrance of the bay or river 
mouth; this would give rise to difficulties in regard to the exercise of terri- 
torial authority. It was early accepted, therefore, that a line should be 
drawn across the bay and that the marginal sea should be measured outward 
from this line. The text of Article 5 describes the line from which the mar- 
ginal sea should be measured, as the “seaward limit” of a bay or river 
mouth. This seaward limit serves also as the outward boundary of the bay 
itself and the waters of the bay become inland waters. 

Where the entrance to the bay does not exceed six miles in width the 
problem of defining the seaward limit is a simple one. Difficulty, however, 
arises where the entrance to the bay is slightly in excess of six miles in width. 
Perhaps it cannot be said that there is as yet a rule of international law to be 
applied in such cases, but during the course of the past century it has become 
fairly well established that a bay the entrance to which does not exceed ten 
miles in width constitutes a part of the littoral state’s territorial waters. 
The frequency with which the measurement of ten miles has been applied 
seems to warrant the adoption of that limit for the determination of the sea- 
ward limit in Article 5. 

Even where the entrance to the bay exceeds ten miles in width, the geo- 
graphical bay may narrow to ten miles and in such case the area within the 
seaward limit as defined should be treated as inland waters and the marginal 
sea should be measured outside that seaward limit. 

It is to be recognized, however, that certain bays are considered as wholly 
territorial waters of certain states because of claims long maintained, though 
the entrance to such bays exceeds ten miles in width. Such bodies of water 
are frequently called “historic bays’’; Delaware, Chesapeake and Conception 
bays are good examples. The text of the convention does not interfere 
with claims based on established usage since such cases are provided for in 
Article 12. 

If an indentation does not at any point narrow to ten miles and if it is not 
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a historic bay, the marginal sea is to be measured from the mean low water 
mark following the sinuosities of the coast, in accordance with Article 2. 

There seems to be no established practice with reference to special meas- 
urement of the marginal sea in front of roadsteads or ports, apart from the 
usage with reference to bays. 


Diplomatic and other statements 
Great Britain. 


“T can certainly say that according to the views hitherto accepted by all 
the Departments of the Government chiefly concerned,—the Foreign Office, 
the Admiralty, the Colonial Office, the Board of Trade, and the Board of 
Agriculture and Fisheries,—and apart from the provisions of special 
treaties, such as, for instance, the North Sea Convention, within the limits 
to which that instrument applies, territorial waters are:—First, the water 
which extends from the coastline of any part of the territory of a State to 
three miles from the low-water mark of such coastline; secondly, the 
waters of bays the entrance to which is not more than six miles in width, 
and of which the entire land boundary forms part of the teritory of a 
State. By custom, however, and by treaty and in special convention the 
six-mile limit has frequently been extended to more than six miles.” 
(Statement of Under Secretary of State for Foreign Affairs in the House of 
Commons, 1907. Parliamentary Debates (4th Series), Vol. 169, col. 989.) 

“Tt is also undoubted law that a State can exercise sovereignty over 
certain portions of the sea enclosed within its territory by headlands or 
promontories. 

“ But different considerations apply in the case of enclosed waters from 
those which affect the open sea. The possession of headlands gives a 
greater power of control over waters contained within than there can be 
over the open sea, and the safety of a State necessitates more extended 
dominion over the bays and gulfs enclosed by its territory than over open 
waters. Moreover, the interest of other nations in bays and gulfs is not 
so direct if, as is commonly the case, they lie off the ocean highways. For 
these reasons the 3-mile rule has never been applied to enclosed waters, nor 
has any defined limit been generally accepted in regard to them. It is true 
that the understanding of nations has imposed some restrictions on the 
exercise of sovereignty over these waters, and that States do not now 
assert claims, such as were common in former times, over waters, which 
from their size or configuration can not be effectively controlled, or which 
from their situation can not be fairly held to be the exclusive property of 
any one State. But these restrictions must depend on the particular cir- 
cumstances of each case; they have never become formulated in any rule 
of general application.”’ (British Case in North Atlantic Coast Fisheries 
Arbitration. Proceedings, Vol. IV, p. 96.) 


Treaties and conventions 


The ten mile limit for bays is recognized by the states around the North 
Sea in the convention relating to the North Sea Fisheries, of 1882: 


“Pour les baies, le rayon de 3 milles sera mesuré a partir d’une ligne 
droite, tirée en travers de la baie, dans la partie la plus rapprochée de 
l’entrée, au premier point ov l’ouverture n’excédera pas 10 milles.”” (73 
Br. and For. State Papers, 1881-1882, 41.) 
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Legislation, decrees, etc. 

France. 

The law of France prohibiting fishing by foreign vessels in the territorial 
waters of France and Algeria, the Ist of March, 1888, embodies this pro- 
vision: 


“Article 1. Fishing is forbidden to foreign boats in the territorial 

waters of France and Algeria within a limit set at three nautical miles from 
low-water mark. 
“Tn the case of bays, the radius of three miles is measured from a straight 
line drawn across the bay in the part nearest the entrance at the first point 
where the opening does not exceed ten miles. In the several maritime dis- 
tricts, the line from which the limit is reckoned is established by decrees.”’ 
(Translation, French text in 18 Hertslet, Commercial Treaties, p. 393.) 


Decree of October 18, 1912: 


“Article 2. For the application of the rules of the 13th Hague Con- 
vention, dated October 18, 1907:—French territorial waters extend out to 
a limit fixed at six marine miles (11,111 meters) into the offing from the 
shore line at low tide along the coasts and banks appearing above water, 
which belong thereto, as well as around the stationary buoys which fix the 
limit of the banks not appearing above water. For the bays a radius of 
eleven kilometers is measured from a straight line drawn across the bay 
at the first point nearest the mouth at which the opening does not exceed 
ten miles. Ifthe distance from the coast or from the French banks at the 
point nearest the coasts or banks of another country is less than twenty- 
two kilometers, the French territorial waters extend to a point half-way 
between these coasts and the French shore.” (Translation) French text in 
Journal Officicl, October 20, 21, 1912. 


Netherlands. 
Neutrality Proclamation of August 5, 1914, Article 17: 

“As regards inlets, this distance of 3 nautical miles is measured from a 
straight line drawn across the inlet at the point nearest the entrance where 
the mouth of the inlet is not wider than 10 nautical miles, reckoning 60 to 
the degree of latitude.” (1916 United States Naval War College, Inter- 
national Law Documents, pp. 61, 63.) 


Uruguay. 
Maritime Rules of Neutrality Proclamation of August 7, 1914 (translation) : 
“Article 2. In accordance with the principle established by the treaty 
of Montevideo in 1889 (Penal Law, article 12), and with the principles 
generally accepted in these matters, the waters will be considered as terri- 
torial waters, to a distance of five miles from the coast of the mainland and 
islands, from the visible outlying shoals, and the fixed marks which de- 
termine the limit of the banks not visible. With regard to bays, the dis- 
tance of five miles will be measured along a straight line run across the 
bay at the point nearest its entrance. In addition to the bays or road- 
steads established as such by law and custom, those places on the coast 
will be considered as such which possess their characteristic form and also 
have an opening of not more than ten miles.”’ (1916 United States Naval 
War College, International Law Documents, pp. 106, 107.) 


ARTICLE 5 


Opinions and decisions 


United States—Delaware Bay (ten miles wide at entrance.) 

“The corner stone of our claim is, that the United States are proprietors 
of the lands on both sides of the Delaware and from its head to its entrance 
into the sea.” (Opinion of Attorney-General Randolph, in the case of 
The Grange (1793) 1 Opinions of the Attorney General, 33.) 


United States—Chesapeake Bay (about nine and one-half miles wide at 
entrance.) 

“By common agreement, all the authorities assert that there are arms 
or inlets of the ocean which are within territorial jurisdiction, and are not 
high seas... . 

‘Considering, therefore, the importance of the question, the configura- 
tion of Chesapeake Bay, the fact that its headlands are well marked, and 
but twelve miles apart, that it and its tributaries are wholly within our 
own territory, that the boundary lines of adjacent States encompass it; 
that from the earliest history of the country it has been claimed to be 
territorial waters, and that the claim has never been questioned; that it 
can not become the pathway from one nation to another; and remembering 
the doctrines of the recognized authorities upon international law, as well 
as the holdings of the English courts as to the Bristol Channel and Con- 
ception Bay and bearing in mind the matter of the brig Grange and the 
position taken by the government as to Delaware Bay, we are forced to the 
conclusion that Chesapeake Bay must be held to be wholly within the 
territorial jurisdiction and authority of the Government of the United 
States and no part of the ‘high seas’ within the meaning of the term as 
used in section 5 of the act of June 5, 1872.” (The Alleganean, Stetson v. 


United States, Court of Commissioners of Alabama Claims, 4 Moore, 
Arbitrations, p. 4332, 4335, 4341.) 


“While it is true that by treaties and conventions between the powers 
chiefly in arbitration cases the fixation of a six-mile distance between 
headlands of certain bays and inlets have at times been agreed upon in 
the settlement of international disputes, it cannot be said that there is any 
rule of international law upon the subject; the whole matter resting in the 
undisputed assertion of jurisdiction by the power possessing the inclosing 
shore line of the bay or inlet in question. This being so, we arrive at the 
conclusion that the Bay of Monterey between its headlands and the ocean 
adjacent to a line drawn between these headlands for a distance of three 
nautical miles is within the boundaries of the state of California and of the 
counties respectively of Santa Cruz and Monterey.” (Richards J. in 
Ocean Industries, Inc., v. Superior Court of California, [1927] 200 Cal. 
235, 246, 252 Pac. 722, 726.) 


Great Britain—Conception Bay. 


“‘It seems generally agreed that where the configuration and dimensions 
of the bay are such as to shew that the nation occupying the adjoining 
coasts also occupies the bay, it is part of the territory; and with this idea 
most of the text writers on the subject refer to defensibility from the shore 
as the test of occupation; some suggesting therefore a width of one cannon 
shot from shore to shore or three miles; some a cannon shot from each 
shore; some an arbitrary distance of ten miles. All of these are rules which, 
if adopted, would exclude Conception Bay from the territory of Newfound- 
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land, but would also have excluded from the territory of Great Britain that 
part of the Bristol Channel which in Reg. v. Cunningham was decided to be 
in the county of Glamorgan. 

“Tt does not appear to their Lordships that jurists and text writers are 
agreed what are the rules as to dimensions and configuration, which, 
apart from other considerations, would lead to the conclusion that a bay 
is or is not a part of the territory of the State possessing the adjoining 
coasts; and it has never, that they can find, been made the ground of any 
judicial determination. If it were necessary in this case to lay down a 
rule the difficulty of the task would not deter their Lordships from at- 
tempting to fulfill it. But in their opinion it is not necessary so to do. 
It seems to them that, in point of fact, the British Government has for a 
long period exercised dominion over this bay, and that their claim has been 
acquiesced in by other nations, so as to shew that the bay has been for a 
long time occupied exclusively by Great Britain, a circumstance which in 
the tribunals of any country would be very important.” (The Direct 
United States Cable Co., Lid. v. The Anglo-American Telegraph Co., Law 
Reports (1876-77), 2 Appeal Cases, 394, 419.) 


“Tt is common ground that there is no international treaty or conven- 
tion expressly sanctioning or recognizing any territorial rights of the 
Crown over the Bristol] Channel. Further, no evidence has been adduced 
that the Crown has possessed itself of, or has effectively asserted any terri- 
torial rights over, that part of the Bristol Channel 20 miles wide where the 
collision occurred. In the absence of any express treaty or controlling 
executive act of the Government, the question arises whether there is any 
established general rule of international law for determining the territorial 
character of bays. The consideration of this question has occupied the 
greater part of the hearing both in the Court below and in this Court. 

“The Attorney-General, in the course of his able argument, has cited 
and commented upon the opinion of jurists, the practice of nations and 
the relevant judicial decisions. I do not propose to deal with these sources 
of information in detail, but content myself by saying that in my judgment 
the Attorney General has established the proposition that, although the 
principle of claiming territorial rights over bays is well established as a 
rule of international law, and although there is no question as to the ap- 
plicability of that principle in the case of bays, the entire land boundaries 
of which form part of the territory of the same State and the entrances of 
which do not exceed six sea miles in width, yet there is no recognized 
general rule of international law by which it can be determined whether 
any given bay, with an entrance wider than six sea miles, does or does not 
form part of the territory of the State whose shores form its land bound- 
ary. Each such case must depend upon its own special circumstances. 
(The Fagernes, Law Reports, Probate, [1927] 311.) 


International. 


“‘It was urged on behalf of the British Government that by coasts, bays, 
etc., is understood an imaginary line, drawn along the coast from headland 
to headland, and that the jurisdiction of Her Majesty extends three marine 
miles outside of this line; thus closing all the bays on the coast or shore, 
and that great body of water called the Bay of Fundy against Americans 
and others, making the latter a British bay. This doctrine of headlands 
is new, and has received a proper limit in the convention between France 
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and Great Britain of 2d August, 1839, in which ‘it is agreed that the dis- 
tance of three miles fixed as the general limit for the exclusive right of 
fishery upon the coasts of the two countries shall, with respect to bays the 
mouths of which do not exceed ten miles in width, be measured from a 
straight line drawn from headland to headland.’ 

“The Bay of Fundy is from 65 to 75 miles wide and 130 to 140 miles 
long. It has several bays on its coasts. Thus the word bay, as applied 
to this great body of water, has the same meaning as that applied to the 
Bay of Biscay, the Bay of Bengal, over which no nation can have the right 
to assume the sovereignty. One of the headlands of the Bay of Fundy is 
in the United States, and ships bound to Passamaquoddy must sail through 
a large space of it. The islands of Grand Menan (British) and Little 
Menan (American) are situated nearly on a line from headland to head- 
land. These islands, as represented in all geographies, are situated in the 
Atlantic Ocean. The conclusion is, therefore, in my mind irresistible that 
the Bay of Fundy is not a British bay, nor a bay within the meaning of the 
word as used in the treaties of 1783 and 1818.”" (Case of the Washington, 
decision of Umpire Bates, Arbitration between Great Britain and the 
United States under the convention of Feb. 8, 1853, 4 Moore, Arbitra- 
tions, p. 4342, 4344.) 


“(f) Because from the information before this Tribunal it is evident 
that the three-mile rule is not applied to bays strictly or systematically 
either by the United States or by any other Power; 

“(g) It has been recognized by the United States that bays stand apart, 
and that in respect of them territorial jurisdiction may be exercised farther 
than the marginal belt in the case of Delaware Bay by the report of the 
United States Attorney-General of May 19th, 1793; and the letter of Mr. 
Jefferson to Mr. Genet of November 8th, 1793, declares the bays of the 
United States generally to be ‘as being landlocked, within the body of the 
United States.’. . 

“But the Tribunal, while recognizing that conventions and established 
usage might be considered as the basis for claiming as territorial those bays 
which on this ground might be called historic bays, and that such claim 
should be held valid in the absence of any principle of international law on 
the subject, nevertheless is unable to apply this, a conirario, so as to subject 
the bays in question to the three mile rule as desired by the United 
States :-— 

“(a) Because Great Britain has during this controversy asserted a 
claim to these bays generally, and has enforced such claims specifically in 
statutes or otherwise, in regard to the more important bays, such as 
Chaleurs, Conception and Miramichi; .. . 

“In case of bays, the three marine miles are to be measured from a 
straight line drawn across the body of water at the place where it ceases 
to have the configuration and characteristics of a bay. At all other places 
the three marine miles are to be measured following the sinuosities of the 
coast. ... 

“., . in treaties with France, with the North German Confederation, 
and the German Empire, and likewise in the North Sea Convention, Great 
Britain has adopted for similar cases the rule that only bays of ten miles 
width should be considered as those wherein the fishing is reserved to 
nationals; and that in the course of the negotiations between Great 
Britain and the United States a similar rule has been on various occasions 
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proposed and adopted by Great Britain in instructions to the naval officers 
stationed on these coasts; and that though these circumstances are not 
sufficient to constitute this a principle of international law, it seems rea- 
sonable to propose this rule with certain exceptions, all the more that this 
rule, with such exceptions, has already formed the basis of an agreement 
between the two powers.”’ (Extracts from the award of the Tribunal in 
the North Atlantic Coast Fisheries Arbitration, Proceedings, Vol. I, pp. 
95 ff.) 

The Tribunal in the North Atlantic Coast Fisheries Arbitration made the 

following recommendation: 

“J. In every bay not hereinafter specifically provided for the limits of 
exclusion shall be drawn three miles seaward from a straight line across 
the bay in the part nearest the entrance at the first point where the width 
does not exceed ten miles.” (Jbid., p. 97.) 

“So it may safely be asserted that a certain class of bays, which might 
be properly called the historical bays, such as Chesapeake Bay and Dela- 
ware Bay, in North America, and the great estuary of the River Plate, in 
South America, form a class distinct and apart, and undoubtedly belong 
to the littoral country, whatever be their depth or penetration and the 
width of their mouths, when such country has asserted its sovereignty over 
them, and particular circumstances, such as geographical configuration, 
immemorial usage, and, above all, the requirements of self-defence, 
justify such a pretension. The right of Great Britain over the bays of Con- 
ception, Chaleur, and Miramichi are of this description. In what refers 
to the other bays, as might be termed the common, ordinary bays, indent- 
ing the coasts, over which no special claim or assertion of sovereignty has 
been made, there does not seem to be any other general principle to be 
applied than the one resulting from the custom and usage of each indi- 
vidual nation, as shown by their treaties and their general and time 
honoured practice. . . . 

“So the use of the ten mile bays so constantly put into practice by 
Great Britain in its fishery treaties has its root and connection with the 
marginal belt of three miles for the territorial waters. So much so that 
the Tribunal having decided not to adjudicate in this case the ten miles 
entrance to the bays of the treaty of 1818, this will be the only one excep- 
tion in which the ten miles of the bays do not follow as a consequence the 
strip of three miles of territorial waters, the historical bays and estuaries 
always excepted. 

“And it is for that reason that an usage so firmly and for so long a time 
established ought, in my opinion, to be applied to the construction of the 
treaty under consideration, much more so, when custom, one of the recog- 
nized sources of law, international as well as municipal, is supported in this 
case by reason and by the acquiescence and the practice of many nations.” 
(Dissenting opinion of Dr. Drago in North Atlantic Coast Fisheries Arbi- 
tration, Jbid., pp. 106, 112.) 


Gulf of Fonseca. 

“Taking into consideration the geographic and historic conditions, as 
well as the situation, extent and configuration of the Gulf of Fonseca, what 
is the international legal status of that Gulf? 

“The judges answered unanimously that it is an historic bay possessed 
of the characteristics of a closed sea.” (Salvador v. Nicaragua, Central 
American Court of Justice, 1917, 11 Amer. Jour. Int. Law, pp. 674, 693.) 


ARTICLE 5 


Replies to Questionnaire of League of Nations Committee of Experts 


Germany. (Council of the Deutsche Gesellschaft fiir Vélkerrecht.) 


“Tt would seem to be simpler, in conformity with the International Law 
Association’s draft, to lay down that the line of territorial waters follows 
the coastline of bays.”’ League Doc. C. 196. M. 70. 1927, p. 131. 


Roumania. 

“ As regards bays, Article 4 contains admitted provisions on this subject; 
no objections, therefore, can be raised on this point. It may be observed, 
however, that, according to established rules—and according to Mr. 
Wickersham also—the line from which the territorial sea begins to be 
measured is that between the two coasts nearest to the opening from the 
sea where the distance is twelve nautical miles, and not ten miles, as in the 
draft.” (Zbid., p. 198.) 


Sweden. 

“Tn the case of bays, according to the Draft Convention, the territorial 
sea is measured from a straight line drawn across the bay at the part near- 
est to the opening towards the sea where the distance between the two 
shores of the bay is ten marine miles, unless a greater distance has been 
established by continuous and immemorial usage. 

“Tt is true that conventions concluded between various European 
Powers lay down ten marine miles as a minimum breadth for a bay-line 
from which the extent of the external territorial waters is to be calculated, 
but it cannot be said that this method of calculation has acquired the 
character of a generally recognized usage admitted by international law. 
In the opinion of the Swedish Government—which is confirmed by the 
declarations of the Hague Court of Arbitration in the statement of the 
grounds on which the North Atlantic Fisheries Arbitral Award was given 
in 1910—neither the rule fixing at ten marine miles the basic line from 
which, in the case of bays, the extent of territorial waters is to be mea- 
sured, nor the twelve-mile rule, can be held to have become a rule of inter- 
national law, and the method ordinarily followed of delimiting territorial 
waters as a zone of three, four or six marine miles in breadth following the 
contours of the coast is not applicable to bays. 

“ According to Swedish law, the whole area of any bay which indents 
the coast to an appreciable extent is in every case to be regarded as terri- 
torial water, and the exterior territorial waters are measured from a line 
drawn across the bay between the two extreme points where the bay 
merges into the general coastline. During the Great War, therefore, the 
Swedish Government always maintained that the Bays of Laholm and 
Skelderviken, on the south-west coast of Sweden, were entirely Swedish 
territorial waters. 

“Tn the case of the Bay of Laholm the Swedish argument was singu- 
larly strengthened by the provisions of a fisheries convention concluded 
between Sweden and Denmark. The rule has also been adopted by 
Swedish jurisprudence. 

“Of course, the ten-mile line mentioned in a number of fishery conven- 
tions as the basic line for calculating the extent of territorial waters in 
bays was adopted for practical reasons and because the extent of terri- 
torial waters had been fixed at three nautical miles. It was held that a 
free space less than four miles in breadth between two zones of territorial 
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waters, each three miles broad, would be too narrow to allow of fishery 
without constant risk of fishermen penetrating into waters forbidden to 
foreigners. (See the statement by Mr. John Moore in the Annuavre of 
the Institute of International Law, XIII, p. 146.) In the case of the bays 
along the Swedish coast, it would be necessary, in view of the above, to 
allocate to Swedish internal waters all bays of a width not exceeding twelve 
nautical miles and to fix the extent of the external territorial waters from 
a line drawn across the bay at the part nearest to the opening towards the 
sea where the distance between the two shores of the bay would be twelve 
nautical miles. 

“The Swedish Government considers that a basic line of ten nautical 
miles for the measurement of territorial waters in bays is not sufficient in 
the case of Sweden, and finds no corroboration in current international 
law.” (Ibid., p. 232.) 


ARTICLE 6 


When the waters of a bay or river-mouth which lie within the seaward 
limit thereof are bordered by the territory of two or more states, the border- 
ing states may agree upon a division of such waters as inland waters; in the 
absence of such agreement, the marginal sea of each state shall not be meas- 
ured from the seaward limit but shall follow the sinuosities of the shore in 
the bay or river-mouth. 


COMMENT 


This article deals with the delimitation of the waters within the seaward 
limit of bays when such waters are bordered by the territory of two or more 
states. If such waters are bordered by the territory of one state only, the 
provisions of Article 5 would apply, but when such waters are bordered by 
the territories of two states, the provisions of Article 5 may produce diffi- 
culties which have to be avoided. Therefore, a special article has been 
included. The situation does not frequently arise, and when it arises it 
will generally be dealt with by a convention between the states concerned. 
Yet, it seems necessary to complete the draft in this respect, and in view of 
the possibility that several states may come to possess territory bordering 
on a bay which is now the territory of one state, new situations may arise 
in the future which will raise the question. 

Where the waters within the seaward limit are bordered by two or more 
states, it would seem that the bordering states should be permitted by inter- 
national law to divide such waters between them as inland waters. If the 
same waters were bordered by the territory of one state only, that state 
would clearly be entitled, under Article 5, to treat all of the waters as 
inland waters. The power of two or more states should not be smaller than 
the power of one state in this respect if the states can reach an agreement. 
Where agreement cannot be reached, however, it seems necessary to have a 
rule which would meet the situation presented. The simplest rule would be 
that suggested in the text, namely, to make no apportionment of these 
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waters as inland waters, but following the sinuosities of the coast to continue 
the lines marking the limits of the marginal seas of the two states. 

In such cases each of the bordering states will be interested in preserving 
its ingress from and egress to the high sea. If the entrance to the bay is 
six miles, so that all of the waters of the entrance are part of the marginal 
sea of one state, then another state with territory inside will have the neces- 
sary ingress and egress by the exercise of the right of innocent passage. 

Some difficulty might be encountered in a case where the entrance to a 
bay is less than six miles in width, and where the headlands marking the 
entrance are in the territories of different states. Such a case would call for 
the measurement of marginal seas at the entrance in such a way as to cause 
no overlapping of the marginal seas of the two states. This situation would 
generally be taken care of by convention between the states concerned. 

No attempt is made in this text to deal with the tracing of boundary 
lines in the waters of a bay by the extension of the land boundaries. At- 
tention may, however, be called to the case concerning the maritime frontier 
between Norway and Sweden before a tribunal of arbitration in 1909, in 
which the tribunal was of the opinion that the treaties relating to the land 
boundaries automatically partitioned the territorial waters. The award 
states (translation) : 

“The partition of today ought to be made by drawing a line perpendic- 


ular to the general direction of the coast, taking careful account of the 
need of indicating the boundary in a clear and unequivocal manner, and 


of making easy, so far as possible, the respect for the interests of those 
concerned.” 


The Award also stated that ‘‘in order to ascertain what this direction is, 
it is necessary, in like manner, to take account of the direction of the coast 
situated on both sides of the boundary.”’ It was found by survey that the 
coast line inclined ‘‘from the true north by 20 degrees toward the west”’ and 
that ‘consequently the perpendicular line ought to run toward the west, at 
about 20 degrees south.” (Sentence Arbitrale, 23 Octobre 1909, de la 
Cour Permanente d’Arbitrage, p. 8.) The principle of division of adjacent 
waters by lines perpendicular to the general trend of the coast in practice 
makes an equable division of the territorial waters, though of course his- 
torical, vested, and other rights and conditions may be considered. 


ARTICLE 7 


The marginal sea around an island, or around land exposed only at some 
stage of the tide, is measured outward three miles therefrom in the same 
manner as from the mainland. 


COMMENT 


The practice is nearly uniform in beginning to measure the marginal sea 
from the mean low water mark along the coast of an island as from the mean 
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low water mark along the coast of a mainland. If an island lies not more 
than six miles from the mainland the marginal sea will cover the entire area 
between the island and the mainland. Similarly, in any situation where 
islands are within six miles of each other the marginal sea will form one 
extended zone. No different rule should be established for groups of islands 
or archipelagoes except if the outer fringe of islands is sufficiently close to 
form one complete belt of marginal sea, the waters within such belt should 
be considered territorial; this situation is provided for in Article 11. 

The only difficulty arises in connection with rocks and reefs lying off the 
coast. By the expression ‘‘land exposed only at some stage of the tide”’ it 
is meant to include any rock, coral, mud, sand or other natural solid forma- 
tion which is exposed above the surface of the water at any stage of the 
tide even though at other stages it be totally submerged. The ordinary 
low tide might leave a particular reef wholly covered and the unusually 
low tide might leave it exposed. In the latter case the provision of Article 
7 should apply for the measurement of the marginal sea, but there seems to 
be no occasion for measuring the marginal sea around a shoal, no matter 
how near the surface it may lie if no land is ever exposed above the surface 
of the water. 

Similarly, there seems to be no occasion for measuring the marginal sea 
from stationary buoys or other markers placed above such shoals. 

Where a special situation is created by a fringe of exposed rocks along a 
coast, consideration, however, should be accorded claims established and 
maintained over a long period of time. Such a situation would be provided 
for in Article 12. 

Where artificial structures, such as lighthouses, are erected upon sub- 
merged banks or reefs more than three miles from shore, the state erecting 
the structure may claim jurisdiction over the structure but its marginal sea 
is not thereby extended. 


Diplomatic and other statements 
United States. 


“This ground is, that the shore of Cuba is, by reason of its islets and 
smaller rocks, such as to require that the maritime jurisdiction of Cuba, 
in order to purposes of effective defense and police, should be extended to 
the breadth of six miles. The undersigned has examined what are sup- 
posed to be accurate charts of the coast of Cuba, and if he is not misled by 
some error of the chart, or of the process of examination, he has ascer- 
tained that nearly half of the coast of Cuba is practically free from reefs, 
rocks, and keys, and that the seas adjacent to that part of the island 
which includes the great harbors of Cabanos, Havana, Matanzas, and 
Santiago are very deep, while in fact the greatest depth of the passage 
between Cuba and Florida is found within five miles of the coast of Cuba, 
off the harbor of Havana. 

‘The undersigned has further ascertained, as he thinks, that the line 
of keys which confront other portions of the Cuban coast resemble, in 
dimensions, constitution and vicinity to the mainland, the keys which lie 
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off the Southern Florida coast of the United States. The undersigned 
assumes that this line of keys is properly to be regarded as the exterior 
coast line, and that the inland jurisdiction ceases there, while the mari- 
time jurisdiction of Spain begins from the exterior sea front of those 
keys.”’ (Secretary Seward, to Tassara, Spanish Minister, August 10, 1863, 
MS. Notes to Span. Leg. VII. 407, 1 Moore, Digest, p. 711.) 


“The maritime jurisdiction of Spain may be acknowledged to extend 
not only to a marine league beyond the coast of Cuba itself, but also to 
the same distance from the coast line of the several islets or keys with 
which Cuba itself is surrounded. Any acts of Spanish authority within 
that line cannot be called into question, provided they shall not be at 
variance with law or treaties.’”” (Secretary Fish to Secretary Borie, May 
18, 1869, 81 MS. Dom. Let. 124. 1 Moore, Digest, 713.) 


‘‘We may, therefore, regard it as settled . . . that so far as concerns 
the eastern coast of North America, the position of this Department has 
uniformly been that the sovereignty of the shore does not, so far as ter- 
ritorial authority is concerned, extend beyond three miles from low-water 
mark, and that the seaward boundary of this zone of territorial waters 
follows the coast of the mainland, extending where there are islands so 
as to place round such islands the same belt. This necessarily excludes 
the position that the seaward boundary is to be drawn from headland to 
headland, and makes it follow closely, at a distance of three miles, the 
boundary of the shore of the continent or of adjacent islands belonging 
to the continental sovereign.”’ (Secretary Bayard to Secretary Manning 
May 28, 1886, MSS. Dom. Let., 1 Wharton’s Digest of International 
Law, 107.) 


Great Britain. 


Sir Charles Russell, Attorney-general, Counsel for Great Britain in the 
Fur Seal Arbitration, 1893: 


“T wish to point out that I think my friend has, for the moment, 
forgotten that if a light-house is built upon a rock or upon piles driven 
into the bed of the sea, it becomes, as far as that light-house is concerned, 
part of the territory of the nation which has erected it, and as part of the 
territory of the nation which has erected it, it has, incident to it, all the 
rights that belong to the protection of territory—no more and no less. 

“Mr. Phelps. If it should be five miles out? 

“Sir Charles Russell. Certainly, undoubtedly. The most important 
light-houses in the world are outside the three-mile limit. 

“Lord Hannen. The great Eddystone light-house, fourteen miles off 
the land, is built on the bed of a rock. 

“Sir Charles Russell. That point has never been doubted; and if it 
were there is ample authority to support it. The right to acquire by the 
construction of a light-house on a rock in mid-ocean a territorial right in 
respect of the space so occupied is undoubted; and therefore I answer my 
friend’s case by saying that ordinary territorial law would apply to it— 
there is no reason why any different territorial law should apply.” (1 Moore, 
Arbitrations, pp. 900-901.) 


Norway. 


“It may be asked whether we should take into consideration any rock 
at all, whatever its distance from shore and place the boundary line of our 
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territorial waters one league beyond it. The letters patent lay down no 
restrictions, neither can an order of this nature—it does not attempt to 
trace the boundary line in all its details along the coast—undertake to 
give exact indications on this subject. 

“It would seem, however, to be equitable to take into account, in any 
event, rocks that are not more than two geographical leagues distant. If 
a circle with a one league radius be drawn around such a rock (the width 
fixed upon for the territorial sea), this circle will touch a line drawn the 
same distance from the coast. It may also happen—and this is indeed 
the case with our country—that there are certain rocks strung out from 
shore and so closely connected therewith that the boundary line must 
manifestly be placed one league beyond the farthest out, as the letters 
patent provide. 

“Tf there is an isolated rock at a greater distance than two leagues from 
land, its importance must of course be determined according to the 
circumstances. 

“Tf it should be necessary to lay down in principle what rocks along 
the coast are to be considered as ‘the farthest out,’ the method most in 
conformity with the terms of the letters patent of 1812—which make the 
boundary line pass beyond the most distant islands and islets and do not 
even mention the coast line of the mainland—would be to consider as 
Norwegian the entire area of the sea between these rocks and the shore 
and to extend the boundary line of the territorial waters one league beyond 
the straight lines drawn from rock to rock. If the provision of the law 
gives any indication, it would seem to be that its intention is to consider 
the islands and islets as so many connecting points of the basic lines. In 
this way we obviate in general the necessity of drawing the boundary line 
in the shape of an are beyond the rocks (or in the shape of semicircles 
around them with a one league radius), as well as of drawing a complete 
circle around a particular rock which is given a parcel of territorial sea 
separate from the rest of the zone. 

“‘How far apart, however, should two of ‘the most distant’ rocks be to 
admit of the drawing of such a connecting line, from which the boundary 
of the territorial waters shall be measured? Lines should be drawn, at 
any rate, between rocks that are not more than two leagues apart; but 
it will be necessary to consider the particular circumstances in each 
instance. 

“We must pursue the same course when it is a question of determining 
the boundary line off the coast where the ‘skjaergaard’ begins and where 
—— assumes the character of a fjord at whose entrance there are 
rocks. 


“The various circumstances to be taken into consideration in each 
particular instance may be of a historical, an economic or a geographical 
nature; for example, a time-honored conception with regard to the 
boundary, and undisturbed possession of fisheries carried on by the popu- 
lation along the coast since time immemorial and necessary to its exist- 
ence; the practical advantages of a line easy to ascertain on the spot; 
the natural boundaries of fishing banks.” (Translation from Crocker, 
“The Extent of the Marginal Sea” (1919), pp. 613 ff.) Rapport du 29 
février 1912 de la commission de la frontiére des eaux territoriales, I, 
Partie générale, 48-49. Christiania, 1912. 
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Legislation and decrees 


France. 

“Article 2. Pour l’application des régles de la convention XIII de la 
Haye en date du 18 octobre 1907: 

“Les eaux territoriales francaises s’étendent en deca d’une limite qui 
est fixée 4 10 milles marins au large de la laisse de la basse mer le long de 
toutes les cétes et des bancs découvrants qui en dependent, ainsi que 
autour du balisage fixe qui détermine la limite des bancs non découvrants.” 
(Journal officiel de la République Francaise, 1912, Sept.—Oct., p. 8976.) 


Uruguay. 

“Article 2. In accordance with the principle established by the treaty 
of Montevideo in 1889 (Penal Law, article 12), and with the principles 
generally accepted in these matters, the waters will be considered as 
territorial waters, to a distance of five miles from the coast of the mainland 
and islands, from the visible outlying shoals, and the fixed marks which 
determine the limit of the banks not visible.” (Translation. Maritime 
Rules of Neutrality, August 7, 1914, 1916 United States Naval War 
College, International Law Documents, pp. 106, 107. Boletin del Minis- 
terio de Relaciones exteriores, Uruguay, 1914, p. 658, Registr. Nacional, 
1914, p. 393.) 


Opinions and decisions 


United States. 

“The point where the Frances E. was anchored was 12 miles west of 
Sea Horse Reef beacon on the west coast of Florida and about 16 miles 
west of the coast of Florida. This beacon is a structure built on a shallow 
reef, and projecting up out of the water, but the reef is wholly under water. 

“It is contended by the government that this beacon is under the 
terms of section 3 of article 2 of this treaty (43 Stat. 176), to be treated as 
the point from which the one hour’s time is to be estimated. I cannot 
concede this construction. The language is: ‘The rights conferred by this 
article shall not be exercised at a greater distance from the coast of the 
United States, its territories or possessions, than can be traversed in 
one hour.’ 

“The beacon certainly is a possession of the United States, but these 
words properly mean and must be held to mean as if written the distance 
‘from the coast of the United States, the coast of its territories, or the 
coast of its possessions,’ for it was from the coast the time was to be 
measured. The words undoubtedly had reference to such territories or 
possessions as Porto Rico and Hawaii. It certainly had no reference to 
marine structures erected in the water and having no coast.” (United 
States v. Henning et al., (1925), 7 F. (2d) 488, 489.) 


Great Britain. 

“T think that the protection of territory is to be reckoned from these is- 
lands [off mouths of Mississippi River]; and that they are the natural append- 
ages of the coast on which they border, and from which indeed, they are 
formed. . . . Consider what the consequence would be if lands of this 
description were not considered as appendant to the mainland, and as 
comprized within the bounds of territory. If they do not belong to the 
United States of America, any other power might occupy them; they 
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might be embanked and fortified. What a thorn would this be in the side 
of America! It is physically possible at least that they might be so 
occupied by European nations, and then the command of the River 
would be no longer in America but in such settlements. The possibility 
of such a consequence is enough to expose the fallacy of any arguments 
that are addressed to show, that these islands are not to be considered as 
part of the territory of America. Whether they are composed of earth 
or solid rock, will not vary the right of dominion, for the right of dominion 
does not depend upon the texture of the soil.” (Sir William Scott (Lord 
Stowell) in The Anna (1805), 5 C. Robinson’s Reports, p. 373, 385.) 


Reply to Questionnaire of League of Nations Committee of Experts 
Norway. 

“ Article 4.—Bays.—As we have pointed out in our observations with 
regard to Article 2, the Norwegian bays and fjords have always been 
regarded and claimed by Norway as forming part of the territory of the 
Kingdom. This attitude is the necessary result of history, of local con- 
ditions along the very indented Norwegian coasts with their remarkable 
geographical peculiarities, and of the capital importance of a rational 
exploitation of the fjords and coastal archipelagoes (skjaergard) from the 
point of view of living conditions for the coastal population, and national 
economy. By fjords we mean not only those sea areas which are bounded 
on both sides by the continental coast-line but also areas bounded by a 
continuous series of islands or a coastal archipelago (skjaergard). Nor- 
wegian law has always held from most ancient times that these bays and 
fjords are in their entirety an integral part of Norwegian territorial waters, 
even should the breadth at the seaward end exceed the more or less ar- 


bitrary maxima breadths which certain countries, with a less characteristic 
coastline, have recently established for special purposes in view of their 
own needs and for very dissimilar reasons.’”’ (League Doc. C. 196. M. 70. 
1927. p. 174.) 


ARTICLE 8 


In the absence of special agreement to the contrary, the waters of a strait 
are territorial waters in those parts where the width of the strait does not 
exceed six miles. 


COMMENT 


The provisions of this article apply the ordinary rules for the determination 
of territorial waters in those parts of straits where the width does not exceed 
six miles. It seems necessary to include this special statement of the appli- 
cation of the ordinary rules because the subject of straits is generally consid- 
ered as a special subject. The measurement of marginal seas in this way 
may leave an enclave which would not be covered by the ordinary rule but 
would be covered by the provisions of article 11. It is necessary to recognize, 
however, that by special agreement with reference to certain straits different 
rules for the measurement of the marginal sea may have been or may be 
established, and the possibility of special agreements to the contrary is 
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recognized in this text. Moreover, the provisions of Article 12 may be 
applied. (See also the Comment under Article 10.) 


ARTICLE 9 


In the absence of special agreement to the contrary, where two or more 
states border upon a strait, the territorial waters of each state extend to 
the middle of the strait in those parts where the width does not exceed six 
miles. 

COMMENT 


This article seems necessary for dealing with the special situation where 
the territories of two or more states border upon a strait. In such case 
the ordinary rules for determining the marginal sea will apply, with the 
qualification that the middle of the strait is to mark the boundary between 
the adjacent states where the width does not exceed six miles. The meas- 
urement of the marginal sea by the ordinary rules might leave an enclave 
of high sea; but the application of Article 11 is restricted to the case where 
the enclave is totally surrounded by marginal seas of a single state. 

It is also necessary to recognize the possibility of special agreements be- 
tween states which would vary the application of the rule laid down in this 
article. (See also the Comment under Article 10.) 


ARTICLE 10 


A strait connecting high seas shall remain open to navigation by the 
private and public vessels of all states, including vessels of war. 


COMMENT 


This article states the existing rule of international law which requires 
that straits connecting high seas shall be open to navigation. This rule 
applies even though the land on both sides is a part of the territory of a 
single state; it applies to all straits. 

It has to be recognized, however, that the régime of some straits has been 
the subject of international conventions in the past and may be the subject 
of international conventions in the future. 

The Straits to which negotiations have most often related are the Bos- 
phorus and Dardanelles, the Danish Sounds and Belts, and the Straits of 
Magellan. 


Bosphorus and Dardanelles 


The Bosphorus is about eighteen miles long and from one-half to one and 
a half miles wide. The Dardanelles is about forty miles long and from one 
and a half to four miles wide. Turkey long in possession of the area border- 
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ing upon the Black Sea assumed full authority over the waters at its entrance. 
From the end of the 18th century navigation of the Black Sea and the 
Straits became a matter of international negotiation. 

By the treaty of July 13, 1841, in Article 1 it was stated: ‘Sa Hautesse le 
sultan déclare qu’il a la ferme résolution de maintenir 4 l’avenir le principe 
invariablement établi comme ancienne régle de son empire, et en vertu du quel 
il a été de tout temps defendu aux batiments de guerre des puissances étran- 
géres d’entrer dans les détroits de Dardanelles et du Bosphore, et que tant 
que la Porte se trouve en paix, Sa Hautesse n’admettra aucun batiment de 
guerre étranger dans les dits détroits,” “et leurs Majestés . . . de l’autre 
part, s’engagent 4 respecter cette détermination du Sultan, et 4 se conformer 
au principe ci-dessus énoneé.”’ (Martens, N. R. G. 1841, II, p. 128.) Thus 
the position of Turkey in control of the Straits seemed to be confirmed, 
and was reaffirmed by the Treaty of 1856. 

Article 178 of the unratified Treaty of Sévres, August 10, 1920, proposed 
to guarantee the freedom of the Straits. The freedom of transit in the 
Straits and the Sea of Marmora was recognized in the Convention of Lau- 
sanne, Art. 23, July 24, 1923. 


Danish Sounds 

Under Article 5 of the treaty between the United States and Denmark 
of 1826 it was agreed that ‘‘ Neither the vessels of the United States nor their 
cargoes shall, when they pass the Sound or the Belts, pay higher or other 


duties than those which are or may be paid by the most favored nation.” 
(8 Stat. 340.) This treaty was to remain in effect for ten years and for 
“fone year after either of the contracting parties shall have given notice to 
the other of its intention to terminate the same.”’ 

The United States in 1855 gave notice of the termination of the treaty 
of 1826 and a new treaty was negotiated in 1857 by which, in Article 1, 
entire freedom of navigation was declared for American vessels in the Sound 
and Belts. (11 Stat. 719.) The United States agreed in consideration of 
the Danish engagement to keep up lights and buoys and to make “additions 
and improvements in regard to the lights, buoys and pilot establishments” 
as might be required, to pay to Denmark “393,011. Certain European 
powers became parties to a similar agreement with Denmark, March 14, 
1857. (Martens, N. R. G. XVI, Pt. 2, p. 345.) The Sound dues were no 
longer collected and the navigation between the North Sea and the Baltic 
was free. 


Straits of Magellan 

The Straits of Magellan, about 300 miles long and from two and a half to 
eleven miles wide, form a convenient passage between the great oceans 
which wash the coasts of the South American continent. At the eastern 
entrance the Argentine Republic and Chile have territory upon opposite 
shores though most of the Straits is wholly between Chilean shores. 
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The treaty of 1848 between these states gave rise to many difficulties. At 
length by the treaty of July 23, 1881, between the Argentine Republic and 
Chile, it was agreed, ‘‘ Article 5. Le Détroit de Magellan demeure neutralisé 
& perpétuité et sa libre navigation est assurée aux pavillons de toutes les 
nations. Afin d’assurer le respect de cette liberté et de cette neutralité il 
ne sera construit sur ses cétes, ni fortifications, ni ouvrages de défense mili- 
taire qui puissent contrarier ce but.”” (Martens, N. R. G. XII, 2e Ser. 491.) 

The greater part of the Straits of Magellan is under the jurisdiction of 
Chile. During the World War, Chile issued the following decree, December 
15, 1914: 

“In reference to the neutrality established in the decree No. 1857 
of November 5 last of the ministry of foreign affairs, the interior waters of 
the Straits of Magellan and the canals of the southern region, even in 
parts which are distant more than three miles from either bank, should 
be considered as forming part of the jurisdictional or neutral sea.” (1916 
Naval War College, Int. Law Topics, p. 21.) 


The attitude of other states with regard to the neutrality of the Straits 
is indicated by the case of the Bangor; [1916] Probate, p. 181. 


Canals 

Article 10 has no application to canals. The use of canals is governed by 
convention only. The Treaty of Versailles of June 28, 1919, in Article 380 
declared: 


“The Kiel Canal and its approaches shall be maintained free and open 
to vessels of commerce and of war of all nations at peace with Germany 
on terms of entire equality.” 


This provision of the Treaty of Versailles was interpreted in the first 
judgment of the Permanent Court of International Justice. (Publications 
of the Court, Series A, No. 1.) 


Diplomatic and other statements 


“Under the public law of nations it can not be pretended that Den- 
mark has any right to levy duties on vessels passing through the sound 
from the North Sea to the Baltic. Under that law the navigation of the 
two seas connected by this strait is free to all nations; and therefore the 
navigation of the channel by which they are connected ought also to be free. 
In the language employed by Mr. Wharton ‘even if such strait be bounded 
on both sides by the territory of the same sovereign and is at the same 
time so narrow as to be commanded by cannon-shot from both shores, the 
exclusive territorial jurisdiction of that sovereign over such strait is con- 
trolled by the right of other nations to communicate with the seas thus 
connected.’’’ (Secretary Buchanan to Flenniken, Minister to Denmark, 
Oct. 14, 1848. House Ex. Doc. 108, 33 Cong., 1 sess., 38-39.) 

“Tt has been intimated that still further restrictions will be imposed 
upon our fishermen, and that an attempt will be made to exclude them 
from the Strait of Canso. This appears to me incredible in view of estab- 
lished principles of international law and the usage which has so long 
prevailed. 
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“Wheaton in his Elements of International Law says: ‘. . . The Strait 
of Canso for more than a century has been open as a public highway to the 
vessels of all friendly nations.’”’ (Mortimer H. Jackson, United States 
Consul, Halifax, to J. C. B. Davis, Oct. 3, 1870. U.S. For. Rel., 1870, 
p. 428.) 


“The Government of the United States will not tolerate exclusive 
claims by any nation whatsoever to the Straits of Magellan and will hold 
responsible any government that undertakes, no matter on what pretext, 
to lay any impost or check on United States commerce through those 
straits.’ (Secretary Evarts, to Osborn, Jan. 18, 1879. MS. Inst. Chile, 
XVI, 238; see also 1 Moore, Digest, p. 664.) 


Great Britain. 

“Tt is a source of much satisfaction to Her Majesty’s Government that 
the initiative in bringing this question to a final settlement should have 
been taken by the Danish Government, for altho the right to levy dues 
upon foreign vessels passing through the Sound has been recognized by the 
different powers of Europe, and had become a part of the international law 
of Europe, yet it has long been apparent that a tax which is oppressive to 
commerce, for which no benefit is offered in return to foreign shipping . . . 
could not be permanently maintained.” (The Earl of Clarendon to An- 
drew Buchanan, Nov. 5, 1855. 46 Br. and For. State Papers, 1855-1856, 
p. 661.) 


Institute of International Law 


The Resolutions adopted by Institut de Droit International, at its session 
in 1892 provide: 


“Article 10. Les dispositions des articles précédents s’appliquent aux 
détroits dont l’écart n’excéde pas douze milles, sauf les modifications et 
distinctions suivantes: 

‘“‘1. Les détroits dont les cétes appartiennent 4 des Etats différents font 
partie de la mer territoriale des Etats riverains, qui y exerceront leur 
souveraineté jusqu’a la ligne médiane. 

“2. Les détroits dont les cétes appartiennent au méme Etat et qui sont, 
indispensables aux communications maritimes entre deux ou plusieurs 
Etats autres que |’Etat riverain font toujours partie de la mer territoriale 
du riverain, quel que soit la rapprochement des cétes. 

“3. Les détroits qui servent de passage d’une mer libre 4 une autre mer 
libre ne peuvent jamais étre fermés. 

“Article 11. Le régime des détroits actuellement soumis 4 des con- 
ventions ou usages spéciaux demeure réservé.” (13 Annuaire, 330.) 


At the session in Stockholm, 1928, the queston of straits was reserved. 


Treaties and conventions 


Convention between Great Britain and Russia, St. Petersburg, February 
1/16, 1825: 

Article III. ‘‘Commencing from the Southernmost Point of the Island 
called Prince of Wales Island, which Point lies in the parallel of 54 degrees 
40 minutes North latitude and between the 131st and the 133rd degree of 
West longitude (Meridian of Greenwich), the said line shall ascend to the 
North along the channel called Portland Channel as far as the Point of 
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the Continent where it strikes the 56th degree of North Latitude.” (12 
Br. & For. State Papers, p. 38.) 


In commenting on this Article, Professor J. Guillermo Guerra in his study, 
“Les Eaux Territoriales dans les Détroits,’’ says: 


“Ce traité fut ensuite appliqué dans les rapports de la Grande-Bretagne 
et des Etats-Unis, qui avaient succédé aux droits de la Russie sur le terri- 
toire de l’Alaska. S’il n’a pas indiqué en termes exprés la ligne qui devait 
étre suivie dans la démarcation des souverainetés sur le canal de Portland, 
d’une étendue de 60 milles, les deux gouvernements |’ont du moins inter- 
prété en ce sens que c’est la ligne médiane qu’il faut prendre en considéra- 
tion.” (31 Revue Générale de Droit International Public, 232-254.) 


By Article 3 of the Treaty of Nanking, 1842, between Great Britain and 
China (Treaties between China and Foreign States, published by Order of 
Inspector General of Customs, Vol. I, p. 351) it was provided that China 
should cede Hongkong to Great Britain. In commenting upon Article 3 
of this treaty, Professor Guerra says: 


‘En 1842 par le traité de Nankin (Art 3), la Grande-Bretagne acquit 
la souveraineté sur la petite fle de Hongkong, située 4 l’entrée de l’estuaire 
de Canton. Cette petite fle est séparée du continent chinois par la passe 
de Laimun dont la largeur est si réduite qu’elle n’atteint pas un mille. 
Dans le traité de cession, rien ne fut stipulé au sujet de la juridiction an- 
glaise ou de la juridiction chinoise sur les eaux du petit détroit qui sépa- 
rait ainsi les deux souverainetés. Mais, d’aprés le témoignage de Sir 
Travers Twiss, d’Oppenheim et d’autres auteurs encore, les deux puis- 


sances ont en fait exercé leur juridiction séparément jusqu’au fil moyen 
des eaux.” 


Treaty of June 15, 1846, Great Britain and the United States: 


Article I. “From the point on the 49th parallel of north latitude, 
where the boundary laid down in existing treaties and conventions between 
the United States and Great Britain terminates, the line of boundary be- 
tween the territories of the United States and those of her Britannic Ma- 
jesty shall be continued westward along the said 49th parallel of north 
latitude to the middle of the channel which separates the continent from 
Vancouver’s Island, and thence southerly through the middle of the said 
channel, and of Fuca’s Straits, to the Pacific Ocean:—Provided, however, 
That the navigation of the whole of the said channel and straits, south of 
the 49th parallel of north latitude, shall remain free and open to both 
parties.’’(9 Stat. 869.) 


In commenting on the above Article, Hall writes as follows: 


“By the treaty of Washington of 1846 it was stipulated that the bound- 
ary between the United States and British North America should follow 
the 49th parallel of latitude to the middle of the strait separating Van- 
couver’s Island from the continent and from there should run down the 
middle of the Strait of Fuca to the Pacific. Disputes involving the title 
to various islands having arisen, the boundary question at issue between the 
two nations was submitted to the arbitration of the German Emperor and 
in 1873 a protocol was signed at Washington for the purpose of marking 
out the frontier in accordance with his arbitral decision. Under this pro- 
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tocol, the boundary after passing the islands which had given rise to the 
dispute is carried across a space of water thirty-five miles long by twenty 
miles broad, and is then continued for fifty miles down the middle of a 
strait fifteen miles broad until it touches the Pacific Ocean midway 
between Bonilla Point on Vancouver’s Island and Tatooch Island light- 
house on the American shore, the waterway being there ten and a half 
miles in width.” (Hall, International Law, 8th Edition, p. 195.) 


Treaty of Copenhagen, March 14, 1857, between Great Britain, 
Austria, Belgium, France, Hanover, Mecklenburg-Schwerin, Oldenburg, 
Netherlands, Prussia, Russia, Sweden and Norway, and the Hanse Towns, 
on the one part, and Denmark, on the other part, for the Redemption of the 
Sound Dues: 


Article I. ‘“‘De ne prélever aucun droit de douane, de tonnage, de 
balisage . . . sur les navires qui se rendront de la Mer du Nord dans la 
Baltique, ou vice versa, en passant par les Belts ou le Sund, soit qu’ils se 
bornent 4 traverser les eaux danoises.. .” (47 Br. and For. State 
Papers, 1856-1857, p. 24. 


Treaty of July 23, 1881.—Argentine and Chile: 


Article V. ‘‘ Magellan’s Straits are neutralized forever and free navi- 
gation is guaranteed to the flags of all nations. To insure this liberty and 
neutrality no fortifications or military defenses shall be erected that could 
interfere with this object.” (72 Br. and For. State Papers, p. 1103.) 


Declaration by Great Britain and France, respecting Egypt and Morocco. 
Signed at London, April 8, 1904: 


Article VII. “In order to secure the free passage of the Straits of 
Gibraltar, the two Governments agree not to permit the erection of any 
fortifications or strategic works on that portion of the coast of Morocco 
comprised between, but not including, Melilla and the heights which com- 
mand the right bank of the River Sebou.”’ (97 Br. and For. State Papers, 
1903-1904, 39.) 


The Convention of April 11, 1908, between Great Britain and the United 
States, relating to the boundary through Passamaquoddy Bay provides 
(Article I): 

“The remaining portion of the line, lying between the two above- 
described sections, and upon the location of which the said former Com- 
missioners did not agree, shall pass through the center of the Lubec 


Narrows Channel between Campo Bello Island and the mainland.” (35 
Stat. 2003.) 


Treaty, May 21, 1910, between Great Britain and the United States 
concerning the boundary line in Passamaquoddy Bay: 


“Now, Therefore, upon the evidence and arguments so presented, 
and after taking into consideration all actions of the respective Govern- 
ments and of their representatives authorized in that behalf and of the 
local governments on either side of the line, whether prior or subsequent 
to such treaties and award, tending to aid in the interpretation thereof, 
the High Contracting Parties hereby agree that the location of the inter- 
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national boundary line between the United States and the Dominion of 
Canada from a point in Passamaquoddy Bay accurately defined in the 
Treaty between the United States and Great Britain of April 11, 1908, as 
lying between Treat Island and Friar Head, and extending thence through 
Passamaquoddy Bay and to the middle of Grand Manan Channel, shall 
run in a series of seven connected straight lines for the distances and in the 
directions as follows.”’ (36 Stat. 2477.) 


Treaty of Lausanne, July 24, 1923 (Article 23): 


“The High Contracting Parties are agreed to recognize and declare the 
principle of freedom of transit and of navigation by sea and by air, in time 
of peace as in time of war, in the strait of the Dardanelles, the Sea of 
Marmora and the Bosphorus, as prescribed in the separate Convention 
signed this day, regarding the régime of the Straits. This Convention will 
have the same force and effect in so far as the present High Contracting 
Parties are concerned as if it formed part of the present treaty.” (28 
L. N. T.S. 13.) See also Convention relating to the Régime of the Straits, 
Lausanne, July 24, 1923, 28 L. N. T.S., 117. 


Opinions and decisions 


Referring to a capture in time of war in the Straits of Magellan, Sir Sam- 
uel Evans, the President of the British Prize Court, said, 


“This strait connects the two vast free oceans of the Atlantic and the 
Pacific. As such, the strait must be considered free for the commerce 
of all nations passing between the two oceans. 

“In 1879 the Government of the United States of America declared that 
it would not tolerate exclusive claims by any nation whatsoever to the 
Strait of Magellan, and would hold responsible any Government that 
undertook no matter on what pretext, to lay any impost on its com- 
merce through the strait. 

“Later, in 1881, the Republic of Chile entered into a treaty with the 
Argentine Republic by which the Strait of Magellan was declared to be 
neutralized forever, and free navigation was guaranteed to the flags of 
all nations. 

“T have referred to these matters in order to show that there is a right 
of free passage through the Strait of Magellan for commercial purposes. 
It is not inconsistent with this that during war between any nations en- 
titled to use it for commerce the Strait of Magellan should be regarded 
in whole or in part as the territorial waters of Chile, whose lands bound 
it on both sides.”” (The Bangor [1916] Probate, p. 181, 185.) 


, ARTICLE 11 


Where the delimitation of marginal seas would result in leaving a small 
area of high sea totally surrounded by marginal seas of a single state, such 
area is assimilated to the marginal sea of that state. 


COMMENT 


Although this article does not state any existing rule of international 
law, it seems a desirable rule for the future. The situation described might 
easily arise in connection with groups of islands off the coast, with archipela- 
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goes, or with straits. It has never been doubted that if the entrance to a 
bay is so narrow that its mouth is completely spanned by marginal sea, all 
waters of the bay are territorial, regardless of their extent. The principle 
enunciated in this Article is analogous. 

It would seem undesirable to leave small enclaves of high sea totally 
surrounded by the marginal sea of a state. 


ARTICLE 12 


The provisions of this convention relating to the extent of territorial 
waters do not preclude the delimitation of territorial waters in particular 
areas in accordance with established usage. 


COMMENT 


This article seems necessary because of historic claims made by certain 
states and acquiesced in by other states with reference to certain bodies or 
with reference to particular areas of water. The simplest case is that of an 
historic bay such as Chesapeake Bay or Conception Bay. It seems de- 
sirable that the convention should not interfere with historic claims of this 
kind based upon usage which has been established before this convention 
comes into force. Such claims may enlarge or diminish the extent of terri- 
torial waters. Similarly it seems desirable that it should be recognized 
that usages with respect to other areas may become established in the 
future and that well founded claims may be based upon such established 
usage. 

A state may have claimed for all of its marginal seas a different measure 
from that which is established by this convention. Some states for instance 
have for many years claimed four miles as the limit of their marginal seas. 
This Article is not designed to protect such a general claim made by a state 
with reference to all of its marginal seas. However, in a particular area an 
established usage might be proved which would entitle a state to include a 
wider area in its territorial waters than three miles of marginal sea. 


ARTICLE 13 
The sovereignty of a state extends to the outer limit of its marginal seas. 


COMMENT 


The nature of the littoral state’s control over its marginal sea is here 
described as sovereignty. While recognizing the difficulty attending a 
definition of sovereignty, the word is used because it seems to connote a 
completeness of power in general comparable to that which the state has 
over its land territory. The word sovereignty has frequently been used in 
modern times in this connection; other words have also been frequently 
used, the most commonly used words other than sovereignty being “‘juris- 
diction” and “authority”. 
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Article 13 is framed so as to indicate that a state has sovereignty over 
all of its territorial waters including both marginal sea and inland waters. 
With respect to inland waters, the sovereignty of the state is in all respects 
like its sovereignty over land territory and subject to the same limitations. 
With respect to the marginal sea, the sovereignty of the state is like its 
sovereignty over the land territory except that the provision of Article 14 
requires the littoral state to accord innocent passage to the vessels of other 
states and Articles 15, 16 and 17 place some limitations on the exercise of 
jurisdiction with respect to vessels of other states. 

The enjoyment of sovereignty over the marginal sea is so dependent upon 
a state’s sovereignty over its land territory that perhaps the conception of 
marginal sea should not be treated as an independent conception. This 
might be important if the question should arise as to the power of a state to 
cede a portion of its marginal sea without at the same time ceding the land 
which borders thereon. 

The use of the term sovereignty need cause no difficulty with reference to 
the marginal seas in certain parts of the world where territory is held under 
special conditions, such as mandates, protectorates and leased areas. In 
such cases the position of the mandatory, the protector or lessee in the mar- 
ginal seas will be the same as its position with reference to the land territory. 
In other words, the allocation of governmental power with respect to the 
marginal seas will be the same as with respect to the other territory to which 
the marginal sea is appurtenant and will be determined by the instrument 
creating the relationship or by the law applicable. 

The use of the word sovereignty only with respect to territorial waters 
sharply distinguishes the position of the littoral state in the marginal sea 
and its position when taking measures on the high seas in accordance with 
Article 20. 

The word sovereignty has been used with reference to territorial waters 
in many documents in a special sense, and in other documents other terms 
have been used. 

The Projet de réglement relatif 4 la Mer Territoriale élaboré par la V°™° 
Commission de |’Institut de Droit International, 1927, Article 1, reads: 

“Les Etats ont la souveraineté sur une zone de la Mer qui baigne 
leurs cétes, dans |’étendue et sous les conditions déterminées ci-aprés. 

“Cette zone porte le nom de Mer Territoriale.”’ 

The reporters said of Article 1: 

““*T)’aprés ce que nous avons dit précédemment au sujet de la Sou- 
veraineté, nous croyons utile d’ajouter, que, dans l’article premier par 
expression: ‘Les Etats ont la souveraineté,’ il faut entendre non qu’ils 
ont sur la mer territoriale un droit de propriété, mais que leur puissance 
s’étend a toute cette région.’”’ (33 Annuaire, Vol. I [1927], 73.) 

The Institute of International Law at its meeting in Stockholm, 1928 
unanimously adopted as Article I of the Projet de Réglement relatif a la 
Mer Territoriale en Temps de Paix, the following: 
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“Les Etats ont la souveraineté sur une zone de la mer qui baigne leurs 
cétes dans |’étendue et sous les restrictions déterminées ci-aprés. 
“Cette zone porte le nom de Mer Territoriale.”’ 


The Hague Convention, 1907, respecting the Rights and Duties of 
Neutral Powers in Maritime War, Article 3, provides: 


“Quand un navire a été capturé dans les eaux territoriales d’une 
Puissance neutre, cette Puissance doit, si la prise est encore dans sa juri- 
diction, user des moyens dont elle dispose pour que la prise soit relachée 
avec ses officiers et son équipage, et pour que l’équipage mis 4 bord par le 
capteur soit interné. 

“Si la prise est hors de la juridiction de la Puissance neutre, le Gouverne- 
ment capteur sur la demande de celle-ci, doit relacher la prise avec ses 
officers et son equipage.”’ 


The word juridiction is also used elsewhere in this Convention to convey 
the idea as to the area of territorial waters within which the neutral state 
may lawfully exercise its authority. 

The Commission of Jurists to consider and report upon the Revision of 
the Rules of Warfare sitting at The Hague in 1922-23 in the General Report, 
Chapter VIII relating to definitions, specifically refers to jurisdiction, saying: 


“The British draft code contained an article (No. 9) stipulating that 
for the purpose of the proposed rules, territory over which a Power 
exercised a protectorate or a mandate, and also protected States, should 
be assimilated to the national territory of that Power. The Japanese 
Delegation drew attention to the necessity of providing also for the case of 
leased territories if any such article were adopted. Throughout the arti- 
cles adopted, the word ‘jurisdiction,’ is used. The Commission has con- 
sidered the question whether it is necessary to add a definition of the 
word ‘jurisdiction,’ and has come to the conclusion that it would be better 
not todoso. The area within which each State is responsible is well under- 
stood; no difficulty of this sort arises in practice; and no inconvenience has 
been caused by the absence of any such definition from Convention No. 
XIII, of 1907, in which the word ‘jurisdiction’ is used in a manner very 
similar to that in which it is used in the present rules.” (Par. Papers, 
Misc. No. 14 (1924), Cmd. 2201, p. 57.) 

The Convention on the International Régime of Maritime Ports, Geneva, 
December 9, 1923, in force July 26, 1926 (58 L. N. T.58., 284) states in 
the preamble: 

“‘Desirous of ensuring in the fullest measure possible the freedom of 
communications mentioned in Article 23 (3) of the Covenant by 
guaranteeing in the maritime ports situated under their sovereignty or 
authority,” etc., and the Statute which is annexed to this Convention 
uses such terms as “‘maritime ports situated under its sovereignty or 
authority.” 

Project No. 12 drafted by the American Institute of International Law 
for submission to the Commission of Jurists at Rio de Janeiro in April 1927, 
used various terms, among them “‘jurisdictional waters” (Article 6) ‘terri- 
torial waters” (Article 8), “‘territorial sea” (Article 9). See Appendix 
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No. 4. The International Law Association entitled its proposed regulations 
“Laws of Maritime Jurisdiction in Time of Peace.”” (Report 34th Confer- 
ence, 1926, p. 101.) 

The sovereignty of the littoral state gives that state control over the 
waters of the marginal sea both upon the surface and underneath the sur- 
face of such waters. Such control has been exercised for many years with 
reference to inshore fisheries without protest or question. 

Similarly, the littoral state has sovereignty over the air space above the 
marginal sea. This is recognized in the Convention for the Regulation of 
Aerial Navigation of October 13, 1919 (11 L. N. T. S. 173), as follows: 


“Article I. The high contracting parties recognize that every Power 
has complete and exclusive sovereignty over the air space above its 
territory. 

“For the purpose of the present convention the territory of a state shall 
be understood as including the national territory, both that of the mother 
country and of the colonies, and the territorial waters adjacent thereto.” 


The Commission of Jurists in 1923 said in their Report: 


“On principle it would seem that the jurisdiction enjoyed in the air 
space should be appurtenant to the territorial jurisdiction enjoyed be- 
neath it, and that in the absence of a territorial jurisdiction beneath it, 
there is no sound basis for jurisdiction in the air.”” (Par. Papers, Mise. 
No. 14 (1924), Cmd. 2201, p. 58.) 


In the convention between Norway and Sweden relating to air navigation, 
May 20, 1923, Article I states: ‘‘The Contracting States recognize each 
other’s sovereignty in the air space above their territory and territorial 
waters.” (18 L. N. T. 8. 173.) Other treaties to similar effect have been 
concluded. 

Within the three mile limit, the bed of the territorial waters is generally 
recognized as subject to the sovereignty of the adjacent state. There have 
been disputes as to whether this authority should vest in the central or 
local government. The right to minerals under the bed of the sea off the 
Cornwall coast of England became a matter for legislation in 1858. Under 
this act ‘‘all mines and minerals lying under the seashore between high and 
low water marks” belonged to the adjacent county, while those seaward 
from the low water mark belonged to the Crown. (21 & 22 Vic., 1858, 
c. 109.) Other states have passed similar enactments. (Belgium, Art. 6, 
Feb. 18, 1901; Columbia, Art. 38, Law 120, 1919; France, Art. 8, Decree 
of May 13, 1913.) 


Diplomatic and other statements 


Especially in the earlier years, American Secretaries of State and other 
officials spoke of ‘maritime jurisdiction” instead of referring to “sovereignty.” 
But these statements do not imply a declaration of the sum total of the 
rights claimed. 
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In 1862 Secretary Seward discussed acts of hostility in neutral waters in 
terms of ‘“‘maritime jurisdiction.’’ (1 Moore, Digest, 705.) But the same 
Secretary of State in disputing in the same year, the Spanish claim to a six 
mile belt around Cuba, declared that ‘‘there is a portion of the sea adjacent 
to every nation over which the sovereignty of that nation extends to the 
exclusion of every other political authority.”’ Further he refers to ‘‘this ex- 
clusive sovereignty of a nation.”’ (Jbid., 1, 707.) Regarding the same dis- 
pute in 1869 and 1875 Secretary Fish spoke of “maritime jurisdiction.”’ 
(Ibid., 1, 173; and U.S. For. Rel. 1875-6, Vol. I, p. 649.) 

In 1887, in his report on the Pelletier case, Secretary Bayard refers to 
the “sovereign of territorial waters’? and his whole discussion seems to 
proceed on the theory of sovereignty. (2 Moore’s Arbitrations, p. 1797.) 

In 1889 Attorney General Griggs in an opinion regarding the cutting of 
cables in territorial waters of the Philippine Islands, declared that the 
destruction was justified because committed “‘within the territory.” (22 
Op. Att. Gen., p. 315.) 

In 1910 Mr. Elihu Root declared in arguing the American case in the North 
Atlantic Coast Fisheries Arbitration, that, ‘‘The general rule of law accords 
to every country a territorial zone over which it has rights of sovereignty 
based upon the necessity and reasonableness of protection . . . the world 
accords to every country, as a matter of course, . . . a right of sovereignty 
over the strip of water which surrounds its coast.’”’ (11 Proceedings North 
Atlantic Coast Fisheries Arbitration, p. 2150.) 


Legislation, decrees, etc. 


United States. 


“The territorial limits of this Commonwealth extend one marine league 
from its sea-shore at low-water mark. When an inlet or arm of the sea 
does not exceed two marine leagues in width between its headlands, a 
straight line from one headland to the other is declared to be equivalent 
to the shore line. The boundaries of counties bordering on the sea shall 
extend to the line of the State as above defined. The jurisdiction of coun- 
ties separated by waters, within the jurisdiction of the State, shall be 
concurrent.” (Massachusetts Acts and Resolves, 1859, Chapter 289.) 

“The boundary of the state of California shall be as follows: . . . along 
said boundary line to the Pacific Ocean, and extending therein three 
English miles. . . . Also including all the islands, harbors, and bays 
along and adjacent to the coast.”’ (Section 1, Article X XI of the Consti- 
tution of the State of California, adopted 1879.) 

“The sovereignty and jurisdiction of this state extends to all places 
within its boundaries as established by the constitution. . . .” (Section 
33 of the California Political Code, adopted 1872. See also New Jersey, 
Law, May 17, 1906; U.S. Internal Revenue Reg., ante p. 16. 


Great Britain. 


“The territorial waters of Her Majesty’s dominions, in reference to 
the sea, means such part of the sea adjacent to the coast of the United 
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Kingdom, or the coast of some other part of Her Majesty’s dominions, as 
is deemed by international law to be within the territorial sovereignty of 
Her Majesty; and for the purpose of any offense declared by this Act to 
be within the jurisdiction of the admiral, any part of the open sea within 
one marine league of the coast measured from low-water mark shall be 
deemed open sea within the territorial waters of Her Majesty’s dominions.”’ 
(Territorial Waters Jurisdiction Act, 1878, 41 and 42 Vict., c. 73. §7.) 


The Civil Codes of Argentine, Chile and Ecuador all state that waters 
inside the three-mile limit are part of the public property or domain of the 
littoral state. See also Netherlands Neutrality Declaration, Aug. 5, 1911. 


Opinions and decisions 


United States. 


In 1804 Chief Justice Marshall stated that: ‘‘The authority of a nation 
within its own territory is absolute and exclusive. The seizure of a vessel 
within the range of its cannon [the measure used by him to delimit territorial 
waters] . . . isaninvasion of that territory.”” Church v. Hubbart, (1804) 2 
Cranch 186, 234. 

In 1812 Judge Story said: ‘Indeed such waters within a marine league 
are considered as part of the territory of the sovereign.” (The Ann, 
(1812) 1 Fed. Cas. 926, 927.) 

In 1818, the same judge, then on the Supreme Court, held a capture in 
neutral territorial waters to have been within ‘‘the territorial limits’ of the 
littoral state and a. ‘‘violation”’ of the neutral territory. The Ann, 1818, 
3 Wheat. 435. To the same effect see The Florida (1879), 101 U. S. 37. 

In 1891 the Supreme Court of the United States sustained a Massachu- 
setts statute which declared that the ‘‘territorial limits of this Common- 
wealth”’ extend one marine league from shore. The Court said that such a 
statute would ‘‘unquestionably be acknowledged by all foreign nations”’ if 
Massachusetts had continued as an independent state. It was considered 
settled that a nation has “territorial jurisdiction” within the three-mile 
limit and that this included exclusive fisheries control. Manchester v. 
Massachusetts, (1891) 139 U.S. 240. 

In 1894 a Federal District Court held the California Wrongful Death Act 
applicable within the three-mile limit at a point two miles from shore. 
Article 21, Sec. 1, of the California Constitution fixes the State boundary 
three miles from shore and Section 33 of the State Political Code declares 
that: ‘The sovereignty and jurisdiction of this state extend to all places 
within its boundaries as established by the constitution.”” The court in con- 
sidering the validity of this claim said: 


“This authority [citing Wheaton’s International Law, §177 and the 
case of Manchester v. Massachusetts, 139 U. 8S. 240] clearly establishes the 
validity of the constitutional and legislative provisions of the State of 
California fixing her boundary and that of Humboldt County along the 
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Pacific Ocean at a distance of three English miles from the shore. To this 
boundary extends the jurisdiction of the State.” In re Humboldt Lumber 
Manufacturers’ Association, District Court, N. D., California (1894), 
60 Fed. 428, 432. Affirmed by the Circuit Court of Appeals, 9th Circuit 
(1896), 73 Fed. 239; the Circuit Court takes the same position as that 
quoted above regarding the three-mile limit. The case involved the 
application of the California wrongful death act. Cf., In re Marincovich, 
(1920), 48 Cal. App. Rep. 474. 


In Cunard Steamship Co. v. Mellon, 1923, the Supreme Court said: 


“Various meanings are sought to be attributed to the term ‘territory’ 
in the phrase ‘the United States and all territory subject to the jurisdic- 
tion thereof.’ We are of opinion that it means the regional areas—of land 
and adjacent waters—over which the United States claims and exercises 
dominion and control as a sovereign power. . . 

“Tt now is settled in the United States and recognized elsewhere that the 
territory subject to its jurisdiction includes the land areas under its domin- 
ion and control, the ports, harbors, bays, and other inclosed arms of the 
sea along its coast and a marginal belt of the sea extending from the coast 
line outward a marine league, or three geographic miles.” (262 U. S 
100, 122.) 


Great Britain. 


Sir William Scott (Lord Stowell) in two cases discussed captures in neutral 
territorial waters as captures in neutral “‘territory.”” (See The Twee Gebroed- 
ers (1800), 3 C. Rob. 162; The Eliza Ann (1813), 1 Dodson 244.) 

The case of Regina v. Keyn (L. R. 2 Ex. Div. 63, 1876) led to the enact- 
ment of the British Territorial Waters Jurisdiction Act of 1878. 


Replies to Questionnaire of League of Nations Committee of Experts 


The sovereignty theory is asserted by the following governments in their 
replies to the questionnaire prepared by the League Committee of Experts for 
the Progressive Codification of International Law: Egypt, Finland, Germany 
Norway, Roumania and Sweden. (See League Doc. C. 196. M. 70. 1927. 
V., pp. 257, 162, 130, 172, 198, 231.) Brazil refers to the three-mile limit as 
marking for a state the “zone of its sovereignty.’”’ (Ibid., p. 143.) Cuba 
similarly accepts the idea of a ‘“‘zone of sovereignty.” (Ibid., p. 148.) 
Spain, while insisting on the term “jurisdictional waters,” says the littoral 
state has ‘fundamental sovereign rights” thereover. (Ibid., p. 153.) Es- 
thonia seems to accept the definition of a “‘zone of sovereignty.”’ (Ibid., p. 
157.) Portugal, in suggesting a complete redraft of the Schiicking proposal, 
retains the phrase ‘‘ possess sovereign rights.” (Ibid., p. 189.) Of the other 
states which replied, most do not commit themselves on the point of sover- 
eignty. Denmark, while objecting to certain limitations on the jurisdiction 
of the littoral state, indicates that there is a distinction between inland and 
marginal waters from the point of view of sovereignty. (Ibid., 151.) Greece 
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considers it a “purely doctrinal point” whether territorial waters are part 
of the State’s territory; a definition of all the rights and duties of the littoral 
state is preferred. (Ibid., p. 166.) 


ARTICLE 14 


A state must permit innocent passage through its marginal seas by the 
vessels of other states, but it may prescribe reasonable regulations for such 
passage. 


COMMENT 


Notwithstanding the fact that the sovereignty of a state extends over its 
marginal sea, the state may not prevent the innocent passage of vessels of 
other states through such waters, free of all tolls, light dues or other exactions. 
This recognition of the right of innocent passage is the result of an attempt to 
reconcile the existence of sovereignty over marginal seas with the freedom of 
navigation on the high seas. In inland waters the right of innocent passage 
is not recognized. 

It seems unnecessary to include in the convention a definition of “inno- 
cent passage.” It should perhaps be observed that innocent passage is not 
necessarily restricted to voyages between destinations outside the littoral 
state, although the vessel of another state is not in innocent passage when 
she is approaching the port of a state through its marginal seas or when she 
is entering or leaving a port of that state. For example, a British vessel 
leaving New York for Galveston may be in innocent passage when travers- 
ing the marginal sea off the Florida coast, but would not be in innocent pas- 
sage when traversing the marginal sea upon leaving New York and approach- 
ing Galveston. 

The word “‘vessels’’ in Article 14 is limited by the definition in Article 22, 
thus confining innocent passage to vessels which are privately owned and 
privately operated and to vessels the legal status of which is assimilated to 
that of such vessels. This excludes vessels of war from exercising the right 
of innocent passage. The sovereignty of the littoral state is restricted by 
the right of innocent passage because of a recognition of the freedom of the 
seas for the commerce of all states. There is, therefore, no reason for free- 
dom of innocent passage of vessels of war. Furthermore, the passage of 
vessels of war near the shores of foreign states and the presence without 
prior notice of vessels of war in marginal seas might give rise to misunder- 
standing even when they are in transit. Such considerations seem to be the 
basis for the common practice of states in requesting permission for the 
entrance of their vessels of war into the ports of other states. A state may 
permit the passage of the war vessels of other states through its marginal 
sea, but the text relieves it from any obligation to do so. It might properly 
be assumed that a state does permit such passage when no action has been 
taken by that state regulating it. Even for vessels entitled to exercise the 
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right of innocent passage it is obviously necessary that each state should be 
permitted to make reasonable regulations governing that passage, subject 
only to the restriction that these regulations be uniform for all states. 
Such regulations may, of course, distinguish between different kinds of 
vessels. For example, a littoral state might require all submarine vessels of 
other states to navigate upon the surface in order that shipping in the 
marginal sea may not be subjected to unknown risks. 

If a vessel anchors in the marginal sea of another state the passage is 
broken and the vessel may be regarded as within the marginal sea for pur- 
poses other than that of innocent passage. 

It seems to be the practice of states to refrain from levying dues on vessels 
in innocent passage and that practice is so well established that the power 
of the littoral state to prescribe regulations should not be interpreted to in- 
clude the power to levy dues. 


Diplomatic and other statements 


“Warships may not pass without consent into this zone, because they 
threaten. Merchant-ships may pass and repass because they do not 
threaten.”” (Oral argument of Mr. Elihu Root, North Atlantic Coast 
Fisheries Arbitration, 11 Proceedings, p. 2007.) 


Treaties and conventions 


The second paragraph of Article 2 of the Statute on Freedom of Transit 


annexed to the Barcelona Convention of April 20, 1921, signed by Albania, 
Austria, Belgium, Bolivia, Bulgaria, Chile, China, Denmark, British Empire, 
New Zealand, India, Spain, Esthonia, Finland, France, Greece, Guatemala, 
Italy, Japan, Latvia, Lithuania, Luxemburg, Norway, Panama, Nether- 
lands, Persia, Poland, Portugal, Rumania, Serb-Croat-Slovene State, 
Sweden, Switzerland, Czechoslovakia, and Uruguay, provides: 


“Tn order to ensure the application of the provisions of this Article 
[relative to free transit}, Contracting States will allow transit in accord- 
ance with the customary conditions and reserves across their territorial 
waters.” (7 L. N. T.S. 13.) 


The convention between Germany, Poland, and the Free City of Danzig 
concerning Freedom of Transit between East Prussia and other parts of 
Germany, Paris, April 21, 1921, provides: 


“Art. 1. Poland shall accord to Germany freedom of transit in respect 
of persons, goods, vessels . . . between East Prussia and the rest of 
Germany, over the territory (including territorial waters) ceded by Ger- 
many to Poland in virtue of the Treaty of Versailles. . . . The Free City 
of Danzig shall grant to Germany, across Danzig territory, including the 
territorial waters of Danzig, freedom of transit as provided for. . . 

‘‘Germany shall grant Poland and the Free City of Danzig the same 
freedom of transit... .” (12 L. N. T.S. 62.) 
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ARTICLE 15 


A state may not exercise jurisdiction in respect of an act committed in vio- 
lation of its criminal law on board a vessel of another state in the course of 
innocent passage through its marginal seas, unless the act has consequences 
outside the vessel and tends to disturb the peace, order or tranquillity of the 
state. [Comment under Article 16.] 


ARTICLE 16 
A state may not exercise civil jurisdiction over a vessel of another state 
while it is in course of innocent passage through the marginal sea, except in 
respect of an act committed by the vessel during the course of that innocent 
passage and not relating solely to the internal economy of the vessel. 


COMMENT 


Articles 15 and 16 both deal with the exercise of jurisdiction by the littoral 
state in reference to vessels in innocent passage. The comment on the two 
is therefore combined. 

Since a littoral state has sovereignty over its marginal sea it may exercise 
jurisdiction in respect to acts there committed; but since this sovereignty is 
limited by the right of innocent passage certain other limitations follow with 
respect to the exercise of jurisdiction over vessels in innocent passage. If 


an act committed on a vessel in innocent passage has consequences outside 
the vessel itself, and if it tends to disturb the peace, order or tranquillity of 
the state, the exercise of jurisdiction would seem proper and should not be 
regarded as an undue interference with innocent passage. However, if the 
consequences of the act are confined to the vessel and if the fact of its com- 
mission on the vessel does not give rise to a disturbance of the peace, order or 
tranquillity of the state, then jurisdiction should not be exercised. 

A question may be raised as to whether it is necessary if an act has conse- 
quences outside the vessel itself, that it should also tend to disturb the 
peace, order and tranquillity in order to bring it within the jurisdiction of 
the littoral state. Certain acts may have consequences outside the vessel 
and yet not tend to such a disturbance; on the other hand, an act which does 
tend to such disturbance, does have consequences outside the vessel itself. 
The two expressions are combined here because of a desire to place a dual 
limitation on the exercise of jurisdiction. 

Article 16 deals with the exercise of civil jurisdiction only. It does not 
deal with the legal effects of juridical acts, that being a subject properly 
covered by private international law. It seems unnecessary, for example, to 
deal with the validity of a marriage which might be celebrated on a vessel in 
innocent passage, nor is it necessary to deal with the application of the law 
of the littoral state to the execution of legal instruments such as wills on 
vessels in the course of innocent passage. 
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Moreover, the exercise of civil jurisdiction should clearly be limited, as the 
text provides, to those acts committed by the vessel itself or by those on 
board during the innocent passage, and it should not extend to matters re- 
lating solely to the internal economy of the vessel. This limitation clearly 
excludes the state’s exercise of civil jurisdiction with reference to acts com- 
mitted before the vessel entered marginal seas on the particular passage 
concerned. If, for instance, a British vessel had been in a collision on the 
high seas or in French territorial waters, jurisdiction should not be taken by 
the United States with respect to that collision when this British vessel is in 
innocent passage through the American marginal sea. 

A vessel should not be subject to process nor should process be served on 
persons on board for any cause of action arising before the vessel entered 
the marginal sea, if the vessel is engaged in innocent passage. 

It must be recognized that this restriction may be applied somewhat nar- 
rowly. For instance, if a British vessel en route from Halifax to Havana 
should pass through the marginal sea of the United States off the Massachu- 
setts coast, an act committed on the vessel while it is in this marginal sea 
would be subject to the civil jurisdiction of the United States; but if the ves- 
sel left the marginal seas and went on to the high sea the United States could 
not exercise jurisdiction with respect to that act even though the vessel 
should later traverse the marginal sea of the United States in innocent pas- 
sage off the Florida coast. 


Legislation, decrees, etc. 


Chile. Cédigo Penal, Articulo 5: 

“La lei penal chilena es obligatoria para todos los habitantes de la 
Republica, inclusos los estranjeros. Los delitos cometidos dentro del mar 
territorial o adyacente quedan sometodos a las prescripciones de este 
Cédigo.”” (Colleccion de Codigos de la Republica de Chile (1912), p. 
1342.) 


Great Britain. 


“‘An offense committed by a person, whether he is or is not a subject 
of Her Majesty, on the open sea within the territorial waters of Her 
Majesty’s dominions, is an offense within the jurisdiction of the admiral, 
although it may have been committed on board or by means of a foreign 
ship, and the person who committed such offense may be arrested, tried 
and punished accordingly.” (Territorial Waters Jurisdiction Act, 1878, 41 
—_ 42 Vict., c. 73, section 2.) Cf. Regina v. Keyn (1876), L. R. 2 Exch. 

iv. 63. 


Mexico. Penal Code, Article 189: 


“Se consideran como ejecutodos en territorio de la Reptblica: 

“TIT. Los cometidos a bordo de un buque mercante extranjero, surto en 
puerto nacional o en aguas territoriales de la Reptblica, si el delincuente o 
el ofendido no fueren de la tripulacién o se turbare la tranquilidad del 
puerto. En caso contrario se obrard conforme al derecho de reciprocidad.”’ 
(1 Revision del Cédigo Penal (1912), p. 406.) 
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International Case. 


“Immense quantities of shipping, bound from one foreign port to an- 
other, daily pass, on their regular course, through the territorial waters of 
third States; and yet international law permits such third States to enforce 
their municipal law upon such shipping.”” (The Lotus, Dissenting opinion 
of J. B. Moore. Publications of the Permanent Court of International 
Justice, Series A, No. 10, p. 88.) 


ARTICLE 17 


A state may exercise jurisdiction over a vessel of another state which is 
in its territorial waters for purposes other than innocent passage through its 
marginal sea to the same extent as over a vesselin port. However, a vessel 
engaged on a bona fide voyage which is not approaching, entering or leaving 
a port of the littoral state, and which enters territorial waters or breaks 
innocent passage because of distress or force majeure, shall, together with 
the persons and property on board, be immune from all penalties, dues or 
exactions which might otherwise have been incurred by reason of its 
presence in territorial waters. 


COMMENT 


A vessel in marginal seas or inland waters for purposes other than innocent 
passage ordinarily enjoys no immunity from the jurisdiction of the littoral 
state. Jurisdiction may be exercised in such cases as if the vessel were in 
port. (See Article 18.) Yet an exemption clearly ought to be made where 
the vessel enters territorial waters in distress or because of force majeure or 
where a vessel having entered the marginal sea for purposes of innocent 
passage, the passage is there broken because of distress or force majeure. In 
such cases, the vessel should be immune from all penalties which might other- 
wise have been incurred by reason of its presence in territorial waters. Such 
penalties would include all penal forfeitures, confiscations and criminal 
liabilities which the littoral state might impose on the vessel, its cargo, or the 
persons on board. 

Nevertheless, a vessel entering territorial waters in distress may not wholly 
ignore the local jurisdiction. For example, if the ship has required salvage 
assistance, the salvor may sue for his compensation. Also, if the vessel or 
those on board commit an offense against the local law subsequent to the 
entry in distress, the littoral state’s power to punish is undiminished. 

It is customary to throw upon the vessel the burden of proving actual 
distress or force majeure. It seems reasonable also to assert that if a vessel is 
hovering just outside the marginal sea for the purpose of smuggling, the 
plea of distress will not be recognized if she is subsequently forced within 
the three mile limit by stress of weather, shortage of water or provisions, or 
the like. 

“Distress” may include injury to hull or machinery or shortage of provi- 
sions or fuel. But in the latter cases it must be shown that the shortage was 
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not due to improvidence in supplying the vessel before her voyage began. 
“Force majeure’’ may include the action of pirates or mutineers. In such 
cases the pirates or mutineers should be subject to prosecution since in this 
instance it is the ship and cargo only and not the persons in charge whose 
entry into territorial waters is due to compulsion. 


Diplomatic and otier statements 


United States. 

“Tf a vessel be driven by weather into the ports of another nation, it 
would hardly be alleged by anyone, that, by the mere force of such arrival 
within the waters of the state, the law of that state would so attach to the 
vessel as to affect existing rights of property between persons on board, 
whether arising from contract or otherwise. The local law would not 
operate to make the goods of one man to become the goods of another man. 
Nor ought it to affect their personal obligations, or existing relations 
between themselves; nor was it ever supposed to have such effect, until the 
delicate and exciting question which has caused these interferences in the 
British islands arose. The local law in these cases dissolves no obligations 
or relation lawfully entered into or lawfully existing according to the laws 
of the ship’s country.”’ Secretary Webster, to Lord Ashburton, British 
plenipotentiary, Aug. 1, 1842, Webster’s Works, VI, 303, 306, 2 Moore, 
Digest, p. 354. 


“No Governments have been more earnest and resolute in insisting that 
vessels driven by stress of weather into foreign harbors should not be sub- 
ject to port exactions than the Governments of Great Britain and the 
United States. So far has this solicitude been carried that both Govern- 
ments, from motives of humanity, as well as of interest as leading maritime 
powers, have adopted many measures by which foreigners as well as citi- 
zens or subjects arriving within their territorial waters may be protected 
from the perils of the sea. For this purpose not merely light-houses and 
light-ships are placed by us at points of danger, but an elaborate life-saving 
service, well equipped with men, boats, and appliances for relief, studs our 
seaboard in order to render aid to vessels in distress, without regard to their 
nationality. Other benevolent organizations are sanctioned by Govern- 
ment which bestow rewards on those who hazard their lives in the protec- 
tion of life and property in vessels seeking in our waters refuge from storms. 
Acting in this spirit the Government of the United States has been zealous, 
not merely in opening its ports freely, without charges to vessels seeking 
them in storm, but in insisting that its own vessels, seeking foreign ports 
under such circumstances and exclusively for such shelter, are not under 
the law of nations subject to custom-house exactions. 

“Tn eases of vessels carried into British ports by violence or stress of 
weather (said Mr. Webster in instructions to Mr. Everett, June 28, 1842) 
we insist that there shall be no interference from the land with the relation 
or personal condition of those on board, according to the laws of their own 
country; that vessels under such circumstances shall enjoy the common 
laws of hospitality, subjected to no force, entitled to have their immediate 
wants and necessities relieved, and to pursue their voyage without 
molestation.’ 

“In this case, that of the Creole, Mr. Wheaton, in the Revue Frangaise 
et Etrangére (1X, 345), and Mr. Legare (4 Op. At. Gen. 98), both eminent 
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publicists, gave opinions that a vessel carried by stress of weather or forced 
into a foreign port is not subject to the law of such port; and this was sus- 
tained by Mr. Bates, the umpire of the commission to whom the claim was 
referred (Rep. Com. of 1853, pp. 244, 245): 

“““The municipal law of England (so he said) cannot authorize a magis- 
trate to violate the law of nations by invading with an armed force the 
vessel of a friendly nation that has committed no offense, and forcibly dis- 
solving the relations which, by the laws of his country, the captain is 
bound to preserve and enforce on board. ‘These rights, sanctioned by the 
law of nations, viz., the right to navigate the ocean and to seek shelter in 
case of distress or other unavoidable circumstances, and to retain over the 
ship, her cargo, and passengers, the law of her country, must be respected 
by all nations, for no independent nation would submit to their violation.’ 

“It is proper to state that Lord Ashburton, who conducted the contro- 
versy in its diplomatic stage on the British side, did not deny as a general 
rule the propositions of Mr. Webster. He merely questioned the applica- 
bility of the rule in the case of the Creole. Nor has the principle ever been 
doubted by either Her Majesty’s Government or the Government of the 
United States; while in cases of vessels driven by storm on inhospitable 
coasts, both Governments have asserted it, sometimes by extreme measure 
of redress, to secure indemnity for vessels suffering under such circum- 
stances from port exactions, or from injuries inflicted from the shore.”’ 
(Secretary Bayard to Mr. Phelps, Minister to England, Nov. 6, 1886. 
1886 U.S. For. Rel. 362.) 


Great Britain. 


“Upon the great general principles affecting this case we do not differ. 
. . . I can engage that instructions shall be given to the governors of Her 
Majesty’s colonies on the southern borders of the United States to execute 
their own laws with careful attention to the wish of their government to 
maintain good neighborhood, and that there shall be no officious inter- 
ference with American vessels driven by accident or by violence into those 
ports. The laws and duties of hospitality shall be executed; and these 
seem neither to require nor to justify any further inquisition into the state 
of persons or things on board of vessels so situated than may be indispensa- 
ble to enforce the observance of the municipal law of the colony, and the 
proper regulation of its harbors and waters.’’ (Lord Ashburton, British plen- 
ipotentiary, to Secretary Webster, Aug. 6, 1842, 2 Moore, Digest, p. 354.) 


Legislation, decrees, etc. 


France. 


“Force Majeure necessarily makes an exception to all rules. The ship 
which enters through distress, fortune of the sea, pursuit by an enemy or 
other cas fortuit in a port other than that of its destination, cannot be 
guilty of an infraction of the law. The law dispenses with the visit (of 
maritime police or customs officers) and even authorizes the sale of 
perishable or other goods, when necessary to pay the cost of repairs.’ 
(Carpentier et du Saint, Repertoire du Droit Francais, Vol. 19, p. 298, 
sub tit. ‘‘Douanes,” Sec. 940. [Translation.]) 


Venezuela. 


“The formalities prescribed by the law for the entrance of vessels coming 
from a foreign country into the ports of the republic shall not be enforced 
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in the cases of forcible arrivals, which are the following: Damages on board, 
sickness of the crew, whether contagious or not, and acts of God absolutely 
preventing it from proceeding on its voyage.” (Article I, Law XXIV, 
Venezuelan Finance Code. [Translation.]) 


Opinions and decisions 


“The forfeitures and penalties prescribed by our laws have never been 
inflicted on an innocent owner, whose property has been brought within 
our power by the crimes of others.” (Attorney General Wirt, 1821, I Op. 
Atty. Gen. 509, 510.) 


“The principle is, that if a vessel be driven by stress of weather, or 
forced by vis major, or, in short, be compelled by any overruling necessity 
to take refuge in the ports of another, she is not considered as subject to the 
municipal law of that other, so far as concerns any penalty, prohibition, 
tax, or incapacity that would otherwise be incurred by entering the ports: 
provided she do nothing further to violate the municipal law during her 
stay. The comity of nations which is the usage—the common law of 
civilized nations, and a breach of which would now be justly regarded as a 
grave offense—has gone very far on this point. The law of Europe, bar- 
barous as it was in many respects (e.g., wrecks), furnishes examples of this 
exemption. (See 2 Inst., 57 Coke’s Com. on Magna Charta, and a citation 
of ancient Saxon laws.) When a ship is driven into port by stress of 
weather, and there unloads her cargo, she is not bound to pay duties or 
customs in that place, because she came there by force: nor is she liable to 
forfeiture. Neither are duties to be paid on goods forcibly driven into 
port. If there is a case in which the excuse of necessity would be regarded 
with suspicion, and received with disfavor, it is undoubtedly a breach of 
blockade, one of the extreme cases of the law of war, involving in its own 
nature a necessity that would seem to supersede all others. Yet, Sir 
William Scott admits it to be a good plea, where the facts fully support it.’’ 
The Fortune, 1803 5 Rob., 27. 


“Under the English navigation act it has been settled that coming in 
by stress of weather could not be an importation without reference to 
intention, or mala fides.”’ (See the cases collected in 1 Chitty’s Commercial 
Law, p. 245.) (Attorney General Legare, 1842, 4 Op. Atty. Gen. 98, 
104.) 

“The National Prohibition Act does not apply to merchant vessels 
which are forced into port by stress of weather, or by inevitable necessity. 
The involuntary entrance furnishes a ground of exemption, and, under 
international law, it is improper to impose fines upon vessels compelled to 
put into port for such reason. This rule also applies to goods on board 
vessels so circumstanced. These exemptions depend, however, upon 
proof of the fact of the urgency of the distress. The necessity must be 
grave and proof convincing.” (U. 8. Treasury Decisions, No. 3484, 
June 2, 1923, Section 5.) 


‘“‘Where goods are brought by superior force, or by inevitable necessity, 
into the United States, they are not deemed to be so imported, in the sense 
of the law as necessarily to attach the right of duties.’ (Story, J., in 
The Concord (1815), 9 Cranch’s Reports, 387, 388.) 


“The necessity must be urgent, and proceed from such a state of things 
as may be supposed to produce on the mind of a skillful mariner, a well- 
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grounded apprehension of the loss of vessel and cargo, or of the lives of the 
crew. It is not every injury that may be received in a storm, as the 
splitting of a sail, the springing of a yard, or a trifling leak, which will 
excuse a violation of the laws of trade. Such accidents happen in every 
voyage; and the commerce of no country could be subject to any regula- 
tions, if they might be avoided by the setting up of such trivial accidents 
as these. It ought, also, to be very apparent, that the injury, whatever 
it may be, has not been in any degree produced, as was too often the case, 
during the restrictive system, by the agency of the master and some of 
the crew.” (Livingston, J., in The New York, (1818), 3 Wheat. 59, 68.) 


“It is undoubtedly true that a vessel may be in such distress as to Justify 
her in attempting to enter a blockaded port. She may be out of provisions 
or water, or she may be in a leaking condition, and no other port be of easy 
access. ‘The case, however, must be one of absolute and uncontrollable 
necessity; and this must be established beyond reasonable doubt. ‘ Noth- 
ing less,’ says Sir William Scott, ‘than an uncontrollable necessity, which 
admits of no compromise, and cannot be resisted,’ will be held a justifica- 
tion of the offence. Any rule less stringent than this would open the door 
to all sorts of fraud.” (Field, J., in The Diana, U. S. Supreme Court 
(1868), 7 Wall, 354, 360.) 


“The officers of the Pesaquid testified that if the schooner sailed into 
the territorial waters of the United States, the entry was accidental and 
involuntary when she was on her voyage back to Nassau for water and 
food supplies. On this point the District Judge charged the jury to ac- 
quit if they believed the schooner involuntarily crossed the line while 
sailing for Nassau with no intention of stopping or unloading any part of 


her cargo of whisky in the United States. Conversely, the instruction 
was given that even the involuntary crossing of the vessel into the terri- 
torial waters of the United States while carrying a cargo of whisky would 
be criminal if the vessel was sailing along the coast with the intention of 
landing the whisky. Defendants had no ground to complain of this 
instruction. One who ranges along the land or water line of any country 
with the design of aiding in the subversion of its laws challenges that country 
to enforce its laws and assumes the risk of his own mistakes and the action 
of wind and tide and all the forces of nature.’”’ (Woods, J., in Latham, 
et al. v. United States, C. C. A. 4th (1924), 2 F. (2d) 208, 209.) 


“Real and irresistible distress must be at all times a sufficient passport 
for human beings under any such application of human laws. But if a 
party is a false mendicant, if he brings into port a ship or cargo under a 
pretence which does not exist, the holding out of such a false cause fixes 
him with a fraudulent purpose. . . . Now it must be an urgent distress; 
it must be something of grave necessity; such as is spoken of in our books, 
when a ship is said to be driven in by stress of weather. It is not sufficient 
to say it was done to avoid a little bad weather, or in consequence of foul 
winds, the danger must be such as to cause apprehension in the mind 
of an honest and firm man. I do not mean to say that there must be an 
actual physical necessity existing at the moment; a moral necessity would 
justify the act, where, for instance, the ship had sustained previous dam- 
age, so as to render it dangerous to the lives of the persons on board to 
prosecute the voyage. Such a case, though there be no existing storm, 
would be viewed with tenderness; but there must be .at least a moral 
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necessity. Then again, where the party justifies the act upon the plea 
of distress, it must not be a distress which he has created himself, by put- 
ting on board an insufficient quantity of water or of provisions for such a 
voyage, for there the distress is only a part of the mechanism of the fraud 
and cannot be set up in excuse for it and in the next place the distress must 
be proved by the claimant in a clear and satisfactory manner.” (Sir 
William Scott, Lord Stowell, in The Eleanor (1809), Edwards Reports, 
p. 135; 165 English Reprint, 1058.) 


In United States v. Kessler, the defendant was indicted for committing a 
crime on the high seas and also within one marine league of the United States. 
The ship upon which the crimes were alleged to have been committed was a 
French ship. The jury brought in an acquittal for want of jurisdiction. In 
charging the jury, Hopkinson, J., said: 


“. . . It is then said, that the case presented to you is one in which a for- 
eigner has committed an offense on board of a foreign vessel, and that such 
a case is not cognizable by the courts of the United States—and so is the 
law. 

“. . . but it is argued that although we may not have jurisdiction of an 
offense committed on the high seas on board of a foreign vessel at a greater 
distance than three miles from the shore, yet if it be within that distance 
we obtain a right to try and punish it; I am not of this opinion. The 
jurisdiction of this court is derived wholly from the acts of Congress on 
this subject. The description of the place to which or over which it ex- 
tends is the high seas. If then the space within the marine league is not 
comprehended within this description, this court has no jurisdiction over 
it; if it be comprehended, as it certainly is, then it is so because it is a part 
of the high seas, in all respects, and to all purposes the same as any other 
part of the high seas. Nothing is added to the jurisdiction of the courts of 
the United States by reason of the offense having been committed within 
this distance of their coast; nothing is taken from it by reason of its having 
been committed within the jurisdictional limits of a foreign government, 
within a marine league of the shore, if done on the high seas, which are held 
to be any waters on the sea coast, without the boundaries of low water 
mark. It follows from these principles that if this court has no power 
under the act of Congress to try and punish this offense committed on 
board of a foreign vessel on the ocean, it acquires no such power because 
she was within a marine league of our coast when the offense was com- 
ger United States v. Kessler, District Court, Pa., (1829), Fed. Cas. 

Yo. 15528. 


In the case of United States v. Newark Meadows Improvement Company, 
(1909) 173 Fed. 426, decided by the Circuit Court for the Southern District 
of New York, Judge Hough had before him an indictment for illegally dump- 
ing “two pockets” of mud from an American scow into the “tidal waters of 
the Lower Bay of New York Harbor and its adjacent waters”’ at a place two 
and a quarter miles from the Sandy Hook shore and one-quarter of a mile 
east southeast of the inner South Channel buoy. A demurrer was filed to 
the indictment and Judge Hough found that the place described was within 
a marine league of that portion of the coast of New Jersey known as Sandy 
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Hook. It became necessary, therefore, to consider the territorial limits of 
New Jersey in order to determine whether the commission of the offence 
was within the Southern District of New York where the demurrer was 
lodged or came within another District, namely, the District of New Jersey: 


“The demurrer, therefore, asserts that this indictment lays the crime as 
committed within the territorial limits of the state of New Jersey and 
therefore of the district of New Jersey (Rev. St., §531 [U. S. Comp. St., 
1901, p. 316]), from which it follows that this criminal prosecution must not 
be brought in New York but before ‘an impartial jury of the . . . district 
wherein the crime’ was committed (Const. Amend. 6; also Article 3, §2), 
viz., the district of New Jersey. {ost shortly stated, therefore, the ques- 
tion presented is whether a point on the waters of the ocean within a 
marine league of the coast of New Jersey is within that state, and conse- 
quently that federal district. . . . 

“Tt follows that New Jersey has by the act above referred to extended 
(or declared) its boundaries so as to include therein a space one marine 
league in width beyond the point at which, when convention was made 
with New York, its territory terminated or was thought to terminate. 
Can this lawfully be done? In McCready v. Virginia, 94 U.S. 391, 24 L. 
Ed. 248, it was held that each state owns the bed of all tide waters within 
its jurisdiction, and that similarly the states own the tide waters them- 
selves. In Manchester v. Massachusetts, 139 U. 8S. 240, 258, 11 Sup. Ct. 
559, 562, 35 L. Ed. 159, the court citing the case just referred to, declared 
that it must be regarded as established that as between nations, the mini- 
mum limit of the territorial jurisdiction of a nation over tide waters is a 
marine league from its coast. Both from the language quoted and from 
the nature of the decision in the Manchester Case, it seems to me to follow 
that New Jersey may, in the exercise of its sovereignty, extend its own 
borders for the space of one marine league from low-water mark and make 
the region so annexed as much a portion of the state as any other part of 
its territory. 

“That the territorial jurisdiction of the United States extended a marine 
league from the coast of New Jersey was asserted by the trial court and 
approved by the Supreme Court in Wibord v. United States, 163 U.S. 632, 
16 Sup. Ct. 1127, 1197, 41 L. Ed. 289. (It is curious to note that this hold- 
ing was made and approved before the New Jersey act of 1906.) The 
existence of territorial jurisdiction (which must imply territorial owner- 
ship) is also asserted under various circumstances in the following cases: 
Bigelow v. Nickerson, 70 Fed. 113, 17 C. C. A. 1,30 L. R. A. 336; United 
States v. Smiley, 6 Sawy. 640, Fed. Cas. No. 16, 317; The Ann, 1 Call. 62, 
Fed. Cas. No. 397; Humboldt Lumber Mfg. Ass’n v. Christopherson, 73 
Fed. 239, 19 C. C. A. 481, 46 L. R. A. 264. 

“It seems to me to follow, from the rulings and statutes cited, that the 
state of New Jersey may extend and has extended its limits to and beyond 
the place where the alleged crime was committed. That place is on the 
high seas, or the main sea; but (entirely apart from constitutional provi- 
sions) that fact alone is not enough to render applicable Rev. St., §730, for 
under that act, in order to give this court jurisdiction under the circum- 
stances shown, the offense must have been committed, not only upon the 
high seas, but ‘out of the jurisdiction of any particular state or district.’ 
But, if that portion of the high seas which lies within a marine league of a 
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nation’s coast may be territorially appropriated by such a nation, then 
such portion is within a ‘particular state or district.’” (1909) 173 Fed. 
426, 427, 429. 

“There is nothing in the treaty from which it could be reasonably in- 
ferred that it was the intention of the High Contracting Parties to extend 
the criminal laws of the United States beyond the three mile limit. The 
vessel may be seized if those on board have violated any law within the 
territorial jurisdiction of the United States that would subject her to 
forfeiture.’ Foster, J.in Hemmings v. United States, (1926) 13 F.(2d) 74. 


France. 


“La Cour, 

“Sur le moyen unique: 

“ Attendu qu’assigné par le capitaine Proux devant le Tribunal de com- 
merce d’Alger en paiement d’une indemnité pour l’assistance prétée par le 
vapeur Franck-Delmas au vapeur La Rance en péril de mer prés du cap 
Matifou, dans les eaux territoriales avoisinant le port d’Alger, le capitaine 
Courcoux a opposé une exception d’incompétence, son domicile étant a 
Saint-Nazaire; que le tribunal a rejeté l’exception par application de 
Vart. 420 C. pr. civ. et de l’art. 2 de l’ordonnance du 16 avril 1843; 

“‘Attendu que I’arrét attaqué déclare que le demandeur doit établir 
préalablement que les deux navires au moment ou se produisaient les faits 
d’assistance se trouvaient dans la circonscription judiciaire d’un tribunal 
d’Algérie; que si les limites d’un arrondissement sont nettement déter- 
minées sur terre, il en est autrement en mer, méme dans la zone soumise 4 
la juridiction francaise et qu’il est impossible, sans tomber dans |’arbitraire, 
d’indiquer la ligne de démarcation qui diviserait les eaux territoriales en 
circonscriptions judiciaires pour les rattacher au ressort de tel ou tel tri- 
bunal d’arrondissement; qu’il décide, en conséquence que le Tribunal de 
commerce d’Alger était incompétent; 

“‘ Attendu qu’en statuant ainsi l’arrét attaqué n’a voilé aucun des textes 
visés au moyen; qu’en effet, d’une part, l’action en paiement des frais 
d’assistance était une action personnelle devant, dés lors, étre portée en 
vertu de l’art. 59 C. pr. civ., devant le tribunal du domicile du défendeur; 
que l’autre part, si les eaux territoriales sont soumises aux pouvoirs de 
police et de stireté de |’Etat, elles ne forment pas une portion du territoire 
francais ou colonial et ne rentrent pas, dés lors, dans |’étendue de |’une 
quelconque des circonscriptions judiciaires en lesquelles il a été divisé; que 
les textes desquels il résulte que les tribunaux voisins ont la connaissance 
des suites de certains actes accomplis dans les eaux territoriales ne font pas 
échec 4 ce principe: qu’ils n’ont d’autre objet que d’attribuer a ces tri- 
bunaux une compétence spéciale sans modifier les limites de leur ressort 
qui ne saurait dépasser les confins du territoire national; Rejette.”” (Prouz 
c. Courcoux, Cour de Cassation (1918) 1918-19 Gazette du Palais, I, 635.) 


International. 


“Her right to navigate the ocean could not be questioned; and as grow- 
ing out of that right, the right to seek shelter or enter the ports of a friendly 
power in case of distress or any unavoidable necessity.”” (Bates, Umpire, 
in The Creole, 1855, 4 Moore’s Arbitrations, 4349, 4377.) 

“The conduct of the authorities at Bermuda was a violation of the law 
of nations, and of those laws of hospitality which should prompt every 
nation to afford protection and succor to the vessels of a friendly neighbor 
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that may enter their ports in distress.” (Bates, Umpire, in The Enter- 
prise, 1855, 4 Moore’s Arbitrations, 4349, 4373.) 


ARTICLE 18 


In the absence of special agreement to the contrary, a state may exercise 
jurisdiction over a vessel of another state which is in one of its ports, but in 
the absence of a request by the master or officer in charge for the aid of local 
authorities a state will not ordinarily exercise jurisdiction in matters relating 
solely to the internal economy of the vessel. 


COMMENT 


With respect to jurisdiction over ships in port, it is commonly asserted that 
there are two views. One affirms the complete power of the littoral state, 
though recognizing that the local authorities frequently refuse, as a matter of 
discretion, to exercise jurisdiction when the internal economy of the vessel is 
alone concerned. The other is that the ship has an absolute legal right to 
immunity unless the local interests are affected; nevertheless, this doctrine 
is not unqualified and apparently the local state always remains the judge 
whether its interests are affected. 

It is perhaps not essential to decide whether this immunity is given as a 
matter of comity or in recognition of a legal obligation, because even the 
states following the first doctrine have frequently waived local jurisdiction 
and by treaty confided to the authorities of the flag state jurisdiction over 
affairs affecting solely the internal economy of the vessel. General agree- 
ment would therefore seem to be possible. 

Although a distinction is frequently made between civil and criminal 
jurisdiction, the fundamental principle is the same. Foreign merchant ves- 
sels enter ports with the consent of the local sovereign and thereby submit 
themselves to the will of the littoral state. 

The text admits the power of a state to exercise jurisdiction over the ves- 
sels of other states in its ports. Wherever the master requests the aid of 
local authorities the exercise of jurisdiction is certainly proper. In the ab- 
sence of such request, however, it would seem desirable that states should 
refrain from an exercise of jurisdiction in matters which relate to the internal 
economy of the vessel. Article 18 expresses this thought, in terms some- 
what stronger than a mere voeu but it is recognized that a state’s legislation 
may require the exercise of jurisdiction, and for this reason the expression 
is added ‘unless it is required by its law to do so.” 

The subject is obviously one with reference to which special agreements 
between states should supercede any general agreements and the introduc- 
tory phrase in the Article safeguards this possibility. In view of the firm 
position always taken by the American and British Governments, supported 
as it is by the practice of other states, it seems impossible to assert that a cus- 
tomary rule of international law has developed whereby vessels in port may 
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claim immunities as of right. The fact that the exercise of jurisdiction has 
commonly been withheld when the affair concerned only the internal econ- 
omy of vessel, is not to be considered evidence of the recognition of a legal 
principle. As was said by the Permanent Court of International Justice in the 
Lotus case, ‘only if such abstention were based on their being conscious of 
having a duty to abstain would it be possible to speak of an international 
custom” (Publications of the Court, Series A, No. 10, p. 28). 

It may be noted that most of the foreign governments which protested 
against the application of the American prohibition law to ships in port, 
under Cunard v. Mellon, based their arguments upon comity rather than 
upon law. Portions of this correspondence are reproduced below. 


Diplomatic and other statements 


United States. 


“The jurisdiction of every independent nation over the merchant 
vessels of other nations lying within its own harbors is absolute and 
exclusive.” (Secretary Buchanan, to Mr. Wise, Minister to Brazil, 
Sept. 27, 1845, MS. Inst. Brazil; X V, 119; 2 Moore, Digest, p. 272.) 


“As to the jurisdiction over offenses committed on board of a merchant 
vessel by the officers or company of the vessel, toward each other, while 
in the harbor or waters of a foreign power, there is considerable diversity 
of opinions. Some nations yield the jurisdiction in such cases, and some 
assert it. 

“Tf the United States claim jurisdiction over all offenses committed on 
board of foreign private vessels in their harbors or waters, they cannot, 
with consistency, assert the right to have their citizens exempt from the 
jurisdiction of the local authorities when they commit similar offenses in 
foreign ports. 

“This question of jurisdiction has been under the consideration of the 
Supreme Court of the United States. The views expressed by that court 
are those which this Government approves, and is disposed to abide by in 
its intercourse with foreign nations. 

“As a general rule, the jurisdiction of a nation is exclusive and absolute 
within its own territories, of which harbors and littoral waters are as clearly 
a part as the land. Restrictions may be imposed upon it by treaties and 
a few have been yielded by common consent, and thus have come to be 
regarded as rules of international law. . . . 

“We should undoubtedly deny the right of any foreign power to demand 
the exemption from trial and punishment by our courts, of one of its 
subjects, who had committed a crime on board of a foreign trading vessel 
in one of our harbors, though the offense should be one which only af- 
fected the officers, crew or company of that vessel. Circumstances might 
render it proper to forgo the exercise of the right to try such an offender, 
but still the right would exist, and it would be at our option to yield or 
enforce the exercise of it. 

“This being our position towards all nations where treaty stipulations 
do not interfere, they can hold the same position towards us without our 
being able to gainsay it.” (Secretary Marcy, to Mr. Clay, Aug. 31, 1855, 
MS. Inst. Peru, XV, 175; 2 Moore, Digest, p. 276.) 
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“This Government does not apply the doctrine of extraterritoriality to 
its private or merchant ships in foreign ports, except in cases where it has 
been conceded by treaty or established usage, and it does not pretend 
that it has been so conceded in criminal cases to American merchant ves- 
sels in British ports... . 

“While each country can unquestionably exercise jurisdiction in its 
own ports over the private or merchant vessels of the other, it is presumed 
there is a mutual disposition on both sides not to exert it in a way which 
will interfere with the proper discipline of the ships of either nation. If 
every complaint of any individual of the crew of a vessel against the officers 
for ill-treatment is to be taken up by the civil authorities on shore, and 
these officers prosecuted as criminals, commercial intercourse will be 
subjected to very great annoyance and serious detriment.”’ (Secretary 
Marcy, to Mr. Crampton, British Minister, April 19, 1856, MS. Notes to 
Great Britain, VII, 524; 2 Moore, Digest, p. 290.) 

“There is no doubt of the jurisdiction of our officers and tribunals to 
interfere in the way of prevention or of punishment in breaches of the 
peace occurring in American waters upon foreign vessels. There is no 
reason why our police, civil or naval, should hesitate to board a British 
vessel for the purpose of quelling a mutiny, attended with assaults upon 
the officers or violent resistance to the exercise of their legitimate author- 
ity—or subjecting refractory seamen to temporary confinement.” (Sec- 
retary Seward, to Sir F. Bruce, British Minister, March 16, 1866, Dip. 
Cor. 1866, 1, 231; 2 Moore, Digest, p. 292.) 

‘““A merchant vessel in port is within the jurisdiction of the country 
owning the port, with reference to offenses committed on shore or by any 
member of the crew on board when the peace of the port is disturbed. 
In the United States police officers have frequently gone on board vessels 
of foreign nations in harbor and arrested persons accused of crimes under 
our laws for whose arrest proper warrants were issued. A case of this 
kind with which you perhaps are familiar was decided by a Philadel- 
phia court about a year ago which arose from the arrest of the master 
of an Austrian vessel.’’ (Secretary Frelinghuysen, to Mr. Randall, 
M. C., March 14, 1884, 150, MS. Dom. Let. 276; 2 Moore, Digest, 
p. 278.) 

“This Government, while conceding on the one hand that, when one of 
its vessels visits the port of another country for the purposes of trade, it 
is amenable to the jurisdiction of that country and is subject to the laws 
which govern the port it visits, so long as it remains, unless it is otherwise 
provided by treaty, has, on the other hand, on a number of occasions, 
made clear its views to the effect that, by comity, matters of discipline 
and all things done on board which affect only the vessel or those belonging 
to her and do not involve the peace and dignity of the country or the 
tranquillity of the port should be left by the local government to be dealt 
with by the authorities of the nation to which the vessel belongs, as the 
laws of that nation or the interests of its commerce may require.”’ (Secre- 
tary of State to the British Ambassador (1914 U.S. For. Rel., 308, 312.) 
See also pp. 138 et seq.) 


Belgium. 


“The Belgian Government does not contend that a ship, being in the 
territorial waters of a country, is not subject to the jurisdiction of that 
country, but it believes that that jurisdiction should not extend beyond 
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restricting acts which might disturb public order. Upon this point, comity 
and practice of nations have seemed, so far, to agree. 

“The Belgian Government is also of the opinion that the proposed 
regulations may establish a dangerous precedent which might be referred 
to in support of any measure which might be taken by other governments 
to prohibit having on board various other articles such as tobacco, coffee, 
tea, etc.”” (Note of the Belgian Ambassador to the Secretary of State 
of the United States, dated May 28, 1923; Department of State Press 
Release, Feb. 16, 1927, pp. 3-4.) 


Denmark. 


“ After careful consideration of the whole matter the Danish Minister 
of Foreign Affairs has directed me to state to you, that to prohibit Danish 
vessels from carrying alcoholic liquors (not intended for importation into 
the United States) inside American territorial waters would in their 
opinion be contrary to the international usage and practice, as heretofore 
acknowledged and followed, which not only have recognized any mere 
passage through territorial waters as inoffensive but also consecrated the 
non-exercise of jurisdiction within territorial waters over foreign merchant 
ships which call there, as long as these vessels do not disturb the peace and 
order inside the foreign territory. . . . 

“The Danish Government attaches great importance to the main- 
tenance of this principle which has heretofore been conceded by inter- 
national comity and which it deems essential for the free and unhindered 
intercourse between nations. It ventures to point out the disturbance 
and oppression of international trade and commerce which would 
unavoidably take place, if other maritime nations were to abandon 
the principle of non-interference with foreign merchant ships on the 
point under discussion here or in other directions.”” (Note of the 
Danish Minister to the Secretary of State of the United States, dated 
June 1, 1923; Department of State Press Release, Feb. 16, 1927, 
pp. 10, 11.) 


Italy. 


“The Italian Government emphasizes the general principle of Inter- 
national Law and Comity according to which the exercise of the juris- 
dictional power by a nation in its territorial waters finds an adequate 
limitation in the right of other countries to the freedom of commerce 
and navigation. 

“In the opinion of His Majesty’s Government such a limit is clearly 
indicated by the existing practice among nations, according to which a 
country does not exercise its jurisdictional power on foreign ships entering 
its territorial waters unless in matters involving questions of peace or 
dignity for the country or disturbing public order. 

“On the strength of this point of principle and practice, the Italian 
Government fails to see how the fact of an Italian ship carrying on board 
a certain amount of alcoholic beverages could affect the peace or dignity 
or the public order of the United States, while an interference on the part 
of the United States authorities would result for Italy in a detrimental 
limitation of her freedom of commerce and navigation.”” (Memorandum 
of the Italian Ambassador to the Secretary of State of the United States, 
dated May 29, 1923; Department of State Press Release, Feb. 16, 1927, 


pp. 1-2.) 


ARTICLE 18 311 


Netherlands. 


“The Royal Government readily admits the jurisdictional power of a 
nation on foreign ships entering its territorial waters, but is of the opinion 
that international comity and the exigencies of international intercourse 
require that the exercise of this power virtually is limited to matters which 
involve or might involve the peace or dignity of the country or the public 
order or safety of the port at which the vessel has arrived. 

“Tf this principle had not been universally accepted the present de- 
velopment of international navigation would not have been possible. 
Conflicting national laws imposed on ships which frequently have to pass 
through the territorial waters of other countries would render international 
voyages almost impossible. Moreover, departure from the said principle 
would seriously affect the right which each country has to freedom of 
its commerce and navigation. 

“Whereas it is clear that liquor as cargo or as seastores on board of a 
foreign vessel within the territorial waters of the United States never can 
affect the public order and safety of the port nor the peace and dignity 
of the country, and whereas interference on the part of the United States 
with such cargo or stores would bring about a serious limitation of our 
freedom of commerce and navigation, the Royal Government feels itself 
obliged to request the United States Government to take such steps as 
might be in its power to harmonize the National Prohibition Act with the 
above mentioned principle of international law and comity and in the 
meantime to abstain from enforcing any provisions of this Act which are 
in conflict with this principle.” (Note of the Netherlands Minister to 
the Secretary of State of the United States, dated June 1, 1923; Depart- 
ment of State Press Release, Feb. 16, 1927, pp. 4-5.) 


Norway. 


“With reference to the regulations adopted by the United States Gov- 
ernment declaring it unlawful for foreign vessels to bring within the United 
States territorial waters any liquors for beverage purposes I have the 
honour, acting under instructions from my Government, to inform your 
Excellency that the Norwegian Government, without seeking occasion 
to express its opinion as to the right of the United States to exercise juris- 
diction on board foreign vessels entering American territorial waters, 
wishes to point out that in the opinion of the Norwegian Government the 
regulations concerned seem to constitute a breach with former common 
practice which until now has regulated the international intercourse, 
viz., that a country should not attempt to exercise jurisdiction on board 
foreign vessels within its territorial waters except to restrain acts calcu- 
lated to disturb public order.”’ (Note of the Norwegian Chargé d’ Affaires 
ad interim to the Secretary of State of the United States, dated June 7, 
1923; Department of State Press Release, Feb. 16, 1927, pp. 6-7.) 


Portugal. 


“The Legation of Portugal forwarded to its government the mem- 
orandum of June 9 last from the State Department relative to the execu- 
tion of the laws concerning the transportation of alcoholic beverages in 
waters of the United States of America. 

“The Legation of Portugal has now received instructions to reply to 
the Government of the United States that the Portuguese Government, 
animated by the same friendly spirit shown in the memorandum and 
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without assuming to dispute the concrete point which the American 
Government says that it is not at liberty to discuss, cannot with all that 
refrain from expressing its reservations to any alteration by the unilateral 
action of any country of the principles of international law that are gen- 
erally accepted. 

“The recognition of the absolute liberty of a country in the regulation 
of such matters unavoidably leads to the admission of the same liberty 
for all the others and that would lead to making it possible for each govern- 
ment to rescind through isolated acts the rules which have obtained by 
unanimous consent in the navigation all over the world. The Portuguese 
Government confidently hopes that the Government of the United States 
will find a way of reconciling the application of its own law with the uses 
and principles heretofore universally admitted with respect to the condi- 
tions of facilities in foreign territorial waters.” (Note of the Portuguese 
Minister to the Secretary of State of the United States, dated July 25, 
1923; Department of State Press Release, Feb. 16, 1927, p. 8.) 


Sweden. 


“In the opinion of the Swedish Government, the extent to which each 
country should compel observance of its laws on ships of another is of 
primary importance in regular intercourse between nations. To judge 
from existing comity and practice of nations, jurisdiction should not be 
exercised except to restrain acts calculated to disturb public order.” 
(Memorandum of the Swedish Minister to the Secretary of State of the 
United States, dated May 31, 1923; Department of State Press Release, 
Feb. 16, 1927, p. 9.) 


Treaties and conventions 
Treaties of the United States with: 


France: Consular Convention 1788, Article 8. 


“The Consuls or Vice-Consuls shall exercise police over all the vessels of 
their respective nations, and shall have on board the said vessels all powers 
and jurisdiction in civil matters, in all disputes which may there arise. 
They shall have an entire inspection over the said vessels and their crews, 
and the changes and substitutions there to be made; for which purpose 
they may go on board the said vessels whenever they may judge it neces- 
sary. Well understood that the functions hereby allowed shall be con- 
fined to the interior of the vessels, and that they shall not take place in any 
case which shall have any interference with the police of the ports where 
said vessels shall be.” (8 Stat. p. 113.) 


Prussia: Treaty of Commerce and Navigation, 1828, Article 10. 


“The Consuls, Vice-Consuls and Commercial Agents shall have the 
right as such, to sit as judges and arbitrators in such differences as may 
arise between the captains and crews of the vessels belonging to the nation 
whose interests are committed to their charge, without the interference of 
the local authorities, unless the conduct of the crews or of the captains 
should disturb the order or tranquillity of the country, or that said Con- 
suls, Vice-Consuls or Commercial Agents shall require their assistance to 
cause their decisions to be carried into effect or supported. It is, however, 
understood, that this species of judgment or arbitration shall not deprive 
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the contending parties of the right they have to resort, on their return, to 
the judicial authority of their country. (8 Stat. 382.) 


The above is a typical provision; see also treaties with Russia: Treaty of 
Commerce and Navigation, 1832, Article VIII (8 Stat. 444-452, Article 
VIII, p. 448); Sicily: Convention of Amity, Commerce, Navigation and 
Extradition, 1855, Article XIX (11 Stat. 639-655, Article XIX, p. 650); 
Sweden and Norway: Treaty of Amity and Commerce, 1816, Article V (8 
Stat. 232-243, Article V, p. 236); Treaty of Commerce and Navigation, 
1827, Article XIII (8 Stat. 346-357, Article XIII, p. 352); Venezuela: Treaty 
of Amity, Commerce, Navigation and Extradition, 1860, Article XX VII (12 
Stat. 1143-1161); Netherlands: Consular Convention, 1855, Article XII: but 
here there is inserted the phrase, ‘‘in so far as the laws of the United States of 
America allow it’ (10 Stat. 1150-1157, Article XII, p. 1155); Austria-Hun- 
‘gary: Convention Relative to Disposal of Property and Consular Jurisdic- 
tion, 1848, Article IV (9 Stat. 944-948, Article IV, p. 946); Dominican Re- 
public: Convention of Amity, Commerce, etc., 1867, Article XXVI (15 
Stat. 473-490, Article XX VI, p. 487); Hanover: Treaty of Commerce and 
Navigation, of May 20, 1840, Article VI (8 Stat. 552-559, Article VI, p. 
556); Hanover: Treaty of Commerce and Navigation, of June 10, 1846, 
Article IX (9 Stat. 857-868, Article IX, p. 862); ““Free and Hanseatic 
Republics of Hamburg, Bremen and Liibeck, . . .’”’ Consular Convention, 
1852, Article I (10 Stat. 961). 


Netherlands: Consular Convention, 1878, Article XI. 


“Consuls General, Vice-Consuls-General, Consuls, Vice-Consuls, and 
Consular Agents shall have charge of the internal order on board of the 
merchant vessels of their nation, to the exclusion of all local authorities. 
They shall take cognizance of all disputes and determine all differences 
which may have arisen at sea or which may arise in port between the cap- 
tains, officers and crews, including disputes concerning wages and the 
execution of contracts reciprocally entered into. The courts or other 
authorities of either country, shall on no account interfere in such disputes 
unless such differences on board ship be of a nature to disturb the public 
peace on shore or in port, or unless persons other than the officers and 
crew are parties thereof.” (21 Stat. 662-672.) 


Similar provisions are found in treaties of the United States with: 
Austria-Hungary: Consular Convention, 1870. Article XI—adding pro- 
vision for aid in making arrests—(17 Stat. 821-832). 
Belgium: Consular Convention, 1880. Article XI—adding provision for 
aid in making arrests—(21 Stat. 776-784). 
German Empire: Consular Convention, 1871. Article XIII—adding 
provision for aid in making arrests—(17 Stat. 921-933). 
Slightly different language is used in treaties with: 
Greece: Consular Convention, 1902. Article XII (32 Stat. 2122-2135); 
Spain: Treaty of Friendship and General Relations, 1902. Article XXIII 
(32 Stat. 2105-2121); 
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Sweden: Consular Convention, 1910. Article XI (37 Stat., Part 2, 
1479-1489) ; 
Italy: Consular Convention, 1878. Article XI. Article XII adds: 


“ According to the Act of Congress of March 5, 1855, to regulate the car- 
riage of passengers in steamships and other vessels, all disputes and questions 
of any nature that may arise between captains and officers on the one 
hand, and passengers on board of vessels on the other, shall be brought to 
and decided by the Circuit or District Courts of the United States to the 
exclusion of all other courts and authorities.”’ (20 Stat. 725-733.) 


Most of the above conventions contain provisions regarding the arrest 
of deserters. 

Germany. Treaty of Friendship, Commerce and Consular Rights 
between the United States and Germany, signed December 8, 1923, pro- 
vides: 


“Article XXIII. A consular officer shall have exclusive jurisdiction 
over controversies arising out of the internal order of private vessels of his 
country, and shall alone exercise jurisdiction in cases, wherever arising, 
between officers and crews, pertaining to the enforcement of discipline on 
board, provided the vessel and the persons charged with wrongdoing shall 
have entered a port within his consular district. Such an officer shall also 
have jurisdiction over issues concerning the adjustment of wages and the 
execution of contracts relating thereto provided the local laws so permit. 

“When an act committed on board of a private vessel under the flag of 
the State by which the consular officer has been appointed and within the 
territorial waters of the State to which he has been appointed constitutes a 
crime according to the laws of that State, subjecting the person guilty 
thereof to punishment as a criminal, the consular officer shall not exercise 
jurisdiction except in so far as he is permitted to do so by the local law. 

“A consular officer may freely invoke the assistance of the local police 
authorities in any matter pertaining to the maintenance of internal order 
on board of a vessel under the flag of his country within the territorial 
waters of the State to which he is appointed, and upon such a request the 
requisite assistance shall be given. 

“A consular officer may appear with the officers and crews of vessels 
under the flag of his country before the judicial authorities of the State to 
which he is appointed to render assistance as an interpreter or agent.” 
(United States Treaty Series No. 725.) 

Similar provisions will be found in Article 12 of the Consular Conven- 
tion between the United States and Cuba signed April 22, 1926. Treaty 
Series No. 750; and in Article 22 of the Treaty of Friendship, Commerce 
and Consular Rights between the United States and Esthonia, signed 
December 23, 1925. 


The Statute on the International Régime of Maritime Ports annexed to 
the Convention signed at Geneva, December 9, 1923, provides: 


ARTICLE 1 
All ports which are normally frequented by sea-going vessels and used 
for foreign trade shall be deemed to be maritime ports within the meaning 
of the present statute. 
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ARTICLE 2 


Subject to the principle of reciprocity and to the reservation set out in 
the first paragraph of Article 8, every contracting state undertakes to 
grant the vessels of every other contracting state equality of treatment 
with its own vessels, or those of any other state whatsoever, in the maritime 
ports situated under its sovereignty or authority, as regards freedom of 
access to the port, the use of the port, and the full enjoyment of the 
benefits as regards navigation and commercial operations which it affords 
to vessels, their cargoes and passengers. 

The equality of treatment thus established shall cover facilities of all 
kinds, such as allocation of berths, loading and unloading facilities, as well 
as dues and charges of all kinds levied in the name or for the account of the 
government, public authorities, concessionaries or undertakings of any kind. 

ARTICLE 3 

The provisions of the preceding article in no way restrict the liberty of 
the competent port authorities to take such measures as they may deem 
expedient for the proper conduct of the business of the port provided that 
these measures comply with the principle of equality of treatment as 
defined in the said article. 


ARTICLE 4 
All dues and charges levied for the use of maritime ports shall be duly 
published before coming into force. 
The same shall apply to the by-laws and regulations of the port. 
In each maritime port the port authority shall keep open for inspection, 
by all persons concerned, a table of the dues and charges in force, as well 
as a copy of the by-laws and regulations. 


ARTICLE 5 


In assessing and. applying customs and other analogous duties, local 
octroi or consumption duties, or incidental charges, levied on the importa- 
tion or exportation of goods through the maritime ports situated under the 
sovereignty or authority of the contracting states, the flag of the vessel 
must not be taken into account and, accordingly, no distinction may be 
made to the detriment of the flag of any contracting state whatsoever as 
between that flag and the flag of the state under whose sovereignty or 
authority the port is situated, or the flag of any other state whatsoever. 


ARTICLE 6 

In order that the principle of equal treatment in maritime ports laid 
down in Article 2 may not be rendered ineffective in practice by the adop- 
tion of other methods of discrimination against the vessels of a contracting 
state using such ports, each contracting state undertakes to apply the 
provisions of Articles 4, 20, 21 and 22 of the statute annexed to the Con- 
vention on the International Régime of Railways, signed at Geneva, on 
the 9th December, 1923, so far as they are applicable to traffic to or from 
a maritime port, whether or not such contracting state is a party to the 
said Convention on the International Régime of Railways. The aforesaid 
articles are to be interpreted in conformity with the provisions of the 
protocol of signature of the said convention. 


ARTICLE 7 


Unless there are special reasons justifying an exception, such as those 
based upon special geographical, economic or technical conditions, the 
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customs duties levied in any maritime port situated under the sovereignty 
or authority of a contracting state may not exceed the duties levied on the 
other customs frontiers of the said state on goods of the same kind, source 
or destination. 

If, for special reasons as set out above, a contracting state grants special 
customs facilities on other routes for the importation or exportation of 
goods, it shall not use these facilities as a means of discriminating unfairly 
against importation or exportation through the maritime ports situated 
under its sovereignty or authority. 


ARTICLE 8 


Each of the contracting states reserves the power, after giving notice 
through diplomatic channels, of suspending the benefit of equality of 
treatment from any vessel of a state which does not effectively apply, in 
any maritime port situated under its sovereignty or authority, the provi- 
sions of this statute to the vessels of the said contracting state, their 
cargoes and passengers. 

In the event of action being taken as provided in the preceding para- 
graph, the state which has taken action and the state against which action 
is taken, shall both alike have the right of applying to the Permanent 
Court of International Justice by an application addressed to the registrar; 
and the court shall settle the matter in accordance with the rules of 
summary procedure. 

Every contracting state shall, however, have the right at the time of 
signing or ratifying this convention, of declaring that it renounces the 
right of taking action as provided in the first paragraph of this article 
against any other state which may make a similar declaration. 


ARTICLE 9 
This statute does not in any way apply to the maritime coasting trade. 


ARTICLE 10 


Each contracting state reserves the right to make such arrangements for 
towage in its maritime ports as it thinks fit, provided that the provisions of 
Articles 2 and 4 are not thereby infringed. 


ARTICLE 11 


Each contracting state reserves the right to organize and administer 
pilotage services as it thinks fit. Where pilotage is compulsory, the dues 
and facilities offered shall be subject to the provisions of Articles 2 and 4, 
but each contracting state may exempt from the obligation of compulsory 
pilotage such of its nationals as possess the necessary technical qualifi- 
cations. 

ARTICLE 12 


Each contracting state shall have the power, at the time of signing or 
ratifying this convention, of declaring that it reserves the right of limiting 
the transport of emigrants, in accordance with the provisions of its own 
legislation, to vessels which have been granted special authorization as 
fulfilling the requirements of the said legislation. In exercising this right, 
however, the contracting state shall be guided, as far as possible, by the 
principles of this statute. 

The vessels so authorized to transport emigrants shall enjoy all the 
benefits of this statute in all maritime ports. 
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ARTICLE 13 


This statute applies to all vessels, whether publicly or privately owned 
or controlled. 

It does not, however, apply in any way to warships or vessels perform- 
ing police or administrative functions, or, in general, exercising any kind 
of public authority, or any other vessels which for the time being are 
exclusively employed for the purposes of the naval, military or air forces 
of a state. 

ARTICLE 14 

This statute does not in any way apply to fishing vessels or to their 
catches. 

ARTICLE 15 


Where in virtue of a treaty, convention or agreement a contracting state 
has granted special rights to another state within a defined area in any of 
its maritime ports for the purpose of facilitating the transit of goods or 
passengers to or from the territory of the said state, no other contracting 
state can invoke the stipulations of this statute in support of any claim for 
similar special rights. 

Every contracting state which enjoys the aforesaid special rights in a 
maritime port of another state, whether contracting or not, shall conform 
to the provisions of this statute in its treatment of the vessels trading with 
it, and their cargoes and passengers. 

Every contracting state which grants the aforesaid special rights to a 
noncontracting state is bound to impose, as one of the conditions of the 
grant, an obligation on the state which is to enjoy the aforesaid rights to 
conform to the provisions of this statute in its treatment of the vessels 
trading with it, and their cargoes and passengers. 


ARTICLE 16 


Measures of a general or particular character which a contracting state 
is obliged to take in case of an emergency affecting the safety of the state 
or the vital interests of the country may, in exceptional cases, and for as 
short a period as possible, involve a deviation from the provisions of 
Articles 2 to 7 inclusive; it being understood that the principles of the 
present statute must be observed to the utmost possible extent. 


ARTICLE 17 


No contracting state shall be bound by this statute to permit the 
transit of passengers whose admission to its territories is forbidden, or of 
goods of a kind of which the importation is prohibited, either on grounds of 
public health or security, or as a precaution against diseases of animals or 
plants. As regards traffic other than traffic in transit, no contracting state 
shall be bound by this statute to permit the transport of passengers whose 
admission to its territories is forbidden, or of goods of which the import or 
export is prohibited, by its national laws. 

Each contracting state shall be entitled to take the necessary precau- 
tionary measures in respect of the transport of dangerous goods or goods 
of a similar character, as well as general police measures, including the 
control of emigrants entering or leaving its territory, it being understood 
that such measures must not result in any discrimination contrary to the 
principles of the present statute. 

Nothing in this statute shall affect the measures which one of the con- 
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tracting states is or may feel called upon to take in pursuance of general 
international conventions to which it is a party, or which may be con- 
cluded hereafter, particularly conventions concluded under the auspices of 
the League of Nations, relating to the traffic in women and children, the 
transit, export or import of particular kinds of articles such as opium or 
other dangerous drugs, arms, or the produce of fisheries, or in pursuance of 
general conventions intended to prevent any infringement of industrial, 
literary, or artistic property, or relating to false marks, false indications 
of origin, or other methods of unfair competition. 


ARTICLE 18 


This statute does not prescribe the rights and duties of belligerents and 
neutrals in time of war. The statute shall, however, continue in force in 
time of war so far as such rights and duties permit. 


ARTICLE 19 


The contracting states undertake to introduce into those conventions in 
force on the 9th December, 1923, which contravene the provisions of this 
statute, so soon as circumstances permit, and in any case on the expiry of 
such conventions, the modifications required to bring them into harmony 
with such provisions, so far as the geographical, economic or technical 
circumstances of the countries or areas concerned allow. 

The same shall apply to concessions granted before the 9th December, 
1923, for the total or partial exploitation of maritime ports. 


ARTICLE 20 


This statute does not entail in any way the withdrawal of facilities which 
are greater than those provided for in the statute and which have been 
granted in respect of the use of maritime ports under conditions consistent 
with its principles. This statute also entails no prohibition of such grant 
of greater facilities in the future. (58 L. N. T. S. 284.) 


Legislation, decrees, etc. 
United States. 


Section 4539 of the Revised Statutes, as amended by the Act of March 4, 
1915, reads as follows: 


“Section 4. Every seaman on a vessel of the United States shall be 
entitled to receive on demand from the master of the vessel to which he 
belongs one-half part of the wages which he shall have then earned at 
every port where such vessel, after the voyage has been commenced, shall 
load or deliver cargo before the voyage is ended, and all stipulations in the 
contract to the contrary shall be void: Provided, such a demand shall not 
be made before the expiration of, nor oftener than once in five days. Any 
failure on the part of the master to comply with this demand shall release 
the seaman from his contract, and he shall be entitled to full payment of 
wages earned. And when the voyage is ended every such seaman shall be 
entitled to the remainder of the wages which shall then be due him, as 
provided in section forty-five hundred and twenty-nine of the Revised 
Statutes: Provided further, That notwithstanding any release signed by 
any seaman under section forty-five hundred and fifty-two of the Revised 
Statutes any court having jurisdiction may upon good cause shown set 
aside such release and take such action as justice shall require; And pro- 
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vided further, That this section shall apply to seamen on foreign vessels 
while in harbors of the United States, and the courts of the United States 
shall be open to such seamen for its enforcement.” 


Section 11 of the Act makes it unlawful to pay wages to seamen in advance 
of their being earned; paragraph (e) provides: 

“That this section shall apply as well to foreign vessels while within 
waters of the United States, as to vessels of the United States, and any 
master, owner, consignee, or agent of any foreign vessel who has violated 
its provisions shall be liable to the same penalty that the master, owner, 
or agent of a vessel of the United States would be for similar violation.” 
Section 16 of the same Act provides: 


“That in the judgment of Congress articles in treaties and conventions 
of the United States, in so far as they provide for the arrest and imprison- 
ment of officers and seamen deserting or charged with desertion from 
merchant vessels of the United States in foreign countries and for the ar- 
rest and imprisonment of officers and seamen deserting or charged with 
desertion from merchant vessels of foreign nations in the United States 
and the territories and possessions thereof, and for the codperation, aid, 
and protection of competent legal authorities in effecting such arrest or 
imprisonment and any other treaty or provision in conflict with the 
provisions of this Act, ought to be terminated, and to this end the Presi- 
dent be, and he is hereby, requested and directed, within ninety days after 
the passage of this Act, to give notice to the several governments, respec- 
tively, that so much as hereinbefore described of all such treaties and 
conventions between the United States and foreign governments will ter- 
minate on the expiration of such periods after notices have been given as 
may be required in such treaties and conventions.” (38 Stat. 1164.) 


With respect to vessels of treaty countries, Section 18 provides that the 
Act shall not come into force until the treaty provisions are terminated. 

The above provisions of Sections 4 and 11 are substantially similar to many 
earlier statutes. See Federal Statutes Annotated (1918), Vol. 9, pp. 159 and 
175. See especially Act of June 26, 1885, Sec. 10 (f), 30 Stat. 755. The 
application of this Act to foreign vessels was upheld by the Supreme Court in 
Patterson v. Bark Eudora (1903), 190 U. 8S. 169. 

Under the 1915 Act, the Supreme Court held—four justices dissenting— 
that Section 11 which forbids advance payment did not apply to such pay- 
ments made on a foreign ship in a foreign port. (Sandeberg v. McDonald 
(1918), 248 U. S. 185.) 

A demand for wages in accordance with Section 4, but contrary to the 
articles under which the seaman shipped on a foreign vessel in a foreign port, 
was supported by the Supreme Court in Strathearn S. S. Co., Ltd. v. Dillon 
(1920), 252 U.S. 348. 

In accordance with the provisions of Section 16 of the Act of March 4, 
1915, to promote the welfare of American seamen in the merchant marine, 
etc., notice of the abrogation of certain articles of a consular treaty with 
Bolivia was given by Secretary Bryan on May 29, 1915, containing the 
following: 
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“The period of ninety days thus established by [Section 16, ante p. 85] 
will terminate on June | next, and it is therefore necessary that such notice 
be now given to the Government to which you are accredited in order that 
negotiations may be instituted looking to an agreement limiting the effect 
of the denunciation required by law to the portions of the treaty or treaties 
which are found to be in conflict with the provisions of the Act. Inas- 
much as treaties are contracts between governments, they can only be 
varied in whole or in part by mutual agreement or special consent. It is 
the hope, however, of the President that such an agreement can easily 
be reached which will leave unaffected all parts of the treaties with foreign 
governments not inconsistent with the humanitarian and progressive 
provisions of the Act. 

“From an examination of the treaties between the United States and 
Bolivia it appears that Article 34 of the Treaty of May 13, 1858, is affected 
by the terms of Section 16 of the Act. 

“ Article 34 reads as follows: 


“““The said Consuls shall have power to require the assistance of the 
authorities of the country for the arrest, detention and custody of 
deserters from the public and private vessels of their country; and for 
that purpose they shall address themselves to the courts, judges and 
officers competent, and shall demand the said deserters in writing, 
proving by an exhibition of the registers of the vessels or ships’ roll, or 
other public documents, that those men were part of the said crews; 
and on this demand, so proved (saving, however, when the contrary is 
proved), the delivery shall not be refused. Such deserters, when ar- 
rested, shall be put at the disposal of said Consuls, and may be put in 
the public prisons, at the request and expense of those who reclaim 
them, to be sent to the ships to which they belong or to others of the 
same nation; but if they be not sent back within two months, to be 
counted from the day of their arrest, they shall be set at liberty, and 
shall be no more arrested for the same cause.’ 


“This article is affected by the provisions of Section 16 of the Act of 
Congress which directs the President, within ninety days of the passage 
of the Act, to notify all interested foreign Governments of the termination 
of articles of all treaties providing for the arrest and imprisonment of 
seamen deserting from United States vessels abroad, or foreign vessels in 
American waters. 

“The application of the fundamental principles of the Act of Congress 
to alien seamen within the territorial jurisdiction of the United States 
involves an abrogation of such treaty provisions as are inconsistent there- 
with. This, it is hoped, may be effected with but little inconvenience 
through a willingness on the part of the Government of Bolivia and other 
Governments with which the United States has treaty provisions on the 
subject to consent to such an abrogation as will leave intact all the other 
clauses in the treaties in question, inasmuch as these treaties have so long 
and so well cemented the cordial relations that have happily prevailed 
between the United States and her sister nations. 

“It is obvious that the Government of Bolivia is aware that sooner or 
later an amelioration of the legal status of seamen and the practice with 
regard to their treatment must have come, as a concomitant of the general 
advances in human liberty in other pursuits, to modify the strictness of 
the letter of municipal and conventional law existing for centuries in 
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statutes and treaties. That national legislation has been the first to 
respond to this humane impulse is presumably due to the greater ease of 
amending local laws; but it is to be expected that international conven- 
tional arrangements will not long stand opposed to the complete release 
of seamen from the artificial restraints upon their personal liberty and 
pursuit of happiness peculiar to their calling. That so little has heretofore 
been done in their behalf may be ascribed to the fact that the nature of 
their calling removes the circumstances and conditions of their lives from 
the view of the great body of their fellow countrymen in whose regard 
generally reposes the welfare of individuals. 

“You are instructed, therefore, to bring this subject to the attention 
of the Minister for Foreign Affairs and to say to him that, pursuant to 
the provisions of the Act of March 4, 1915, the Government of the United 
States hereby gives notice of its intention to abrogate Article 34 of the 
Treaty of May 13, 1858, with Bolivia, in accordance with the stipulations 
in the treaty requiring one year’s notice following the termination of the 
specified period of ten years during which the treaty is operative from the 
date of ratification. In this connection you will explain to the Minister 
for Foreign Affairs that, while denunciation of a portion of a treaty as 
required by the Act may not, according to international practice, be made, 
the President, nevertheless, using the discretion which he deems is granted 
to him to interpret the Act in the sense contemplated by the Congress, 
instructs you to propose an arrangement between the two Governments 
which will effect the purpose of the Act by the abrogation or mere omission 
of the article referred to. 

“Further, in this connection, it is desired that you propose, as the time 
when such abrogation shall take effect, July 1, 1916—a period of twelve 
months’ notice—so as to render the Act effective in the case of Bolivia 
simultaneously with other Governments concerned, the original terms of 
whose treaties have expired and which are in all cases subject to termina- 
tion upon not more than twelve months’ notice. 

“Tt is believed that the general observations made in a previous part 
of this instruction will convince the Government of Bolivia of the wise 
and humane purposes towards which the legislation is directed. That 
Congress did not contemplate the least infringement of the rights of for- 
eign Governments respecting the control of their merchant marine while 
in ports of the United States in a manner inimical to those Governments 
is evident from the reports of the various committees to which the bill 
was referred before passage. 

“Tt is likewise clearly shown by Section 16 of the Act that the intent of 
Congress was not to disturb the great and valuable treaties now existing 
between the Government of the United States and other countries, ne- 
gotiated from time to time with so much care and with so much patience, 
but by appropriate legislation to correct and regulate the long-existing 
and varying methods of procedure in matters affecting seamen. That 
such methods of procedure and standards of conduct toward seamen gen- 
erally have not advanced, as should have been the case, coincident with 
the treatment of other classes of labor is believed to be so well established 
as to need no comment, and the President feels, therefore, that, when all 
the facts and circumstances attendant upon the passage of the act and of 
the purposes actuating the Congress in its passage are fully considered 
by the other Governments whose treaties may be affected in parts, no 
serious difficulties will be found to exist to delay or to prevent an agree- 
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ment for the mere abrogation or omission of the respective articles found 
to be inconsistent with the provisions of the Act. 

“The President, although deeply anxious that an agreement be reached 
with foreign Governments upon this subject, is not concerned as to the 
particular method by which it may be consummated, whether by signed 
protocols of conferences, or by mutual exchange of note, as is a common 
practice in the conduct of many diplomatic affairs of this character. The 
latter course seems preferable because more easily effected in view of the 
constitutional requirements that formal agreements between the United 
States and other countries must be submitted to the Senate of the United 
States for its advice and consent. In this connection, therefore, you may 
point out to the Minister for Foreign Affairs that such reference to the 
Senate in the case of a simple exchange of notes will not be necessary, and 
that such an exchange of notes will be regular and effective because of 
the authority already granted to the President by Section 16 of the Act 
to abrogate the portions of the treaties inconsistent therewith. Hence, 
it will be perceived that the intent of Congress may be fully realized by 
informal agreements between the Governments of the United States and 
other powers, and that in this way the various important treaties now 
subsisting may remain in full force and effect, with the exception of the 
articles relating to seamen. 

“Tn bringing this matter to the attention of the Minister for Foreign 
Affairs, you will hand him a copy of this instruction, and convey to him the 
earnest hope of this Government that, in the sympathetic consideration 
which the Government of Bolivia will undoubtedly bestow upon it, means 
may be found to disturb as little as possible the conventional relations 


now happily existing between the two countries while effecting the abro- 
gation merely of those clauses of the treaty which are inconsistent with 
the Act of Congress of March 4, 1915... .” 

Note.—The same, mutatis mutandis, to the American missions in 
Austria-Hungary, Belgium, Brazil, China, Colombia, Denmark, France, 
Greece, Italy, Netherlands, Norway, Roumania, Spain, and Sweden. 
(1915 U.S. For. Rel., 6-9.) 


France. 

“Circulaire portant que les navires de commerce étrangers ne jouissent 
pas du privilége de l’exterritorialité. (B. 0O., p. r., p. 581.—Direction du 
contentieux et de la justice militaire; Bureau de la justice militaire.) No. 
9.—Paris, le 29 juillet 1899.—Des doutes se sont élevés sur la question de 
savoir si l’arrestation d’un déserteur de l’armée de terre, opérée 4 bord 
ae navire de commerce étranger mouillé dans les eaux frangaises, était 
légale. 

‘““M. le Garde des sceaux, consulté 4 cet égard, a fait connaitre que, 
d’aprés une régle de droit international public reconnue par la trés grande 
majorité des nations et consacrée par la jurisprudence frangaise, les navires 
de commerce étrangers ne Jouissent pas du privilége de l’exterritorialité; en 
conséquence, les personnes qui se trouvent 4 bord de ces navires sont 
justiciables, dans les termes d’un avis du Conseil d’Etat du 20 novembre 
1806, des tribunaux du pays dans les eaux territoriales duquel ils sont 
mouillés (voir Bernard, Traité de l’extradition, T. II, p. 180 et s.), et les 
autorités peuvent instrumenter sur le navire de commerce étranger, et 
y procéder a l’arrestation des délinquants qui relévent de leur juridiction. 
(Voir Cassation arrét du 25 février 1859.) 
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“C’est done cette solution qui doit étre adoptée. 

“‘Afin, toutefois, d’éviter toute difficulté diplomatique, il sera indis- 
pensable de donner avis, au consul intéressé, des arrestation, visites et 
perquisitions faites 4 bord d’un navire de commerce étranger.”’ (Instruc- 
tion of the Minister of Justice, July 29, 1899, Journal militaire, 1899, p. 
73; see also 27 Journal du droit international privé, 681-682.) 


Italy. 


“Toutes les fois qu’a bord de navires marchands étrangers se produiront 
des délits qui troubleraient la tranquillité publique dans le port ou 4 
terre, ou dans lesquels se trouveraient impliquées des personnes étrangéres 
a l’équipage, surtout si ce sont des nationaux, les autorités judiciaires 
sont en droit de se rendre 4 bord pour procéder 4 des actes d’instruction, 
et méme, si c’est le cas, 4 l’arrestion des coupables.”” (Circular of Min- 
ister of Justice, Jan. 21, 1865; quoted by Fedozzi in 4 Revue Générale 
de Droit International Public, 211.) 


Opinions and decisions 


United States. 


On service of summons in a civil suit on a British vessel in Boston har- 
bor, the court held: “‘. . . there can be no doubt that the defendant was 
strictly within the jurisdiction of this court, liable to its process, and that 
he was properly served with it on board the foreign vessel.” (Peabody, 
et al. v. Hamilton (1870), 106 Mass. 217, 222.) 


“ For circumstances often exist which render it inexpedient for the court 
to take jurisdiction of controversies between foreigners in cases not arising 
in the country of the forum; as where they are governed by the laws of the 
country to which the parties belong, and there is no difficulty in a resort to 
its courts; or where they have agreed to resort to no other tribunals. .. . 
The cases of foreign seamen suing for wages or because of ill treatment, are 
often in this category; and the consent of the consul or minister is fre- 
quently required before the court will proceed to entertain jurisdiction; not 
on the ground that it has not jurisdiction; but that from motives of con- 
venience or international comity it will use its discretion whether to 
exercise Jurisdiction or not; 

“On general principles of comity, Admiralty Courts of other countries 
will not interfere between the parties in such cases unless there is special 
reason for doing so, and will require the foreign consul to be notified, and 
though not absolutely bound by, will always pay due respect to, his wishes 
as to taking jurisdiction.”’ The Belgenland (1885), 114 U.S. 355, 363. 


“And so by comity it came to be generally understood among civilized 
nations that all matters of discipline and all things done on board which 
affected only the vessel or those belonging to her, and did not involve the 
peace and dignity of the country or the tranquillity of the port, should be 
left by the local government to be dealt with by the authorities of the na- 
tion to which the vessel belonged, as the laws of that nation or the interests 
of its commerce should require. But if crimes are committed on board of a 
character to disturb the peace and tranquillity of the country to which the 
vessel has been brought, the offenders have never, by comity or usage, 
been entitled to any exemption from the operation of the local laws for 
their punishment if the local tribunals see fit to assert their authority.”’ 
Wildenhus’s Case (1887), 120 U.S. 1, 12. 


324 TERRITORIAL WATERS 


“The implied consent of this Government to leave jurisdiction over the 
internal affairs of foreign merchant vessels in our harbors to the nations to 
which those vessels belong, may be withdrawn. Indeed, the implied con- 
sent to permit them to enter our harbors may be withdrawn and if this 
implied consent may be wholly withdrawn, it may be extended upon such 
terms and conditions as the Government sees fit to impose.” Patterson 
v. Bark Eudora, (1903) 190 U. S. 169, 178. 


“The defendants further contend that the Amendment covers foreign 
merchant ships when within the territorial waters of the United States. 
Of course, if it were true that a ship is a part of the territory of the country 
whose flag she carries, the contention would fail. But, as that is a fiction, 
we think the contention is right. 

‘“‘A merchant ship of one country voluntarily entering the territorial 
limits of another subjects herself to the jurisdiction of the latter. The 
jurisdiction attaches in virtue of her presence, just as with other objects 
within those limits. During her stay she is entitled to the protection of the 
laws of that place and correlatively is bound to yield obedience to them. 
Of course, the local sovereign may out of considerations of public policy 
choose to forego the exertion of its jurisdiction or to exert the same in only 
a limited way, but this is a matter resting solely in its discretion. . . .” 
Cunard S. S. Co. v. Mellon, (1923) 262 U.S. 100, 124. 


“The matter was fully considered in Patterson v. Bark Eudora, 190 
U.S. 169, in which the previous decisions of this court were reviewed, and 
the conclusions reached that the jurisdiction of this government over for- 
eign merchant vessels in our ports was such as to give authority to Con- 
gress to make provisions of the character now under consideration; that it 
was for this government to determine upon what terms and conditions 
vessels of other countries might be permitted to enter our harbors, and to 
impose conditions upon the shipment of sailors in our own ports, and make 
them applicable to foreign as well as domestic vessels. Upon the author- 
ity of that case, and others cited in the opinion therein, we have no doubt 
as to the authority of Congress to pass a statute of this sort, applicable to 
foreign vessels in our ports, and controlling the employment and payment 
of seamen as a condition of the right of such foreign vessels to enter and 
use the ports of the United States.’’ Strathearn S. S. Co., Ltd., v. Dillon, 
(1920) 252 U. S. 348, 355, 356. 


Other cases sustaining the principle above set forth are as follows: Wei- 
berg, et. al. v. The brig St. Oloff, et. al. (1790), 2 Peters’ Admiralty Decisions, 
428; The Bee (1836), 3 Fed. Cases 41; Gonzales v. Minor (1852), 10 Fed. 
Cases 575; Ex parte Newman, U.S. Supreme Court (1871), 14 Wall. 152; The 
Ester (1911), 190 Fed. 216; Taylor v. Carryl, U.S. Supreme Court (1857), 20 
Howard 583; The Topsy (1890), 44 Fed. 631; Elman, et. al. v. Moller, et. al., 
C. C. A. 4th (1926), 11 F. (2d) 55; Heredia v. Davies, C. C. A. 4th (1926), 12 
F. (2d) 500; The Sheland I, E. D. Louisiana (1927), 19 F. (2d) 528; The Ferm, 
The Bohéme, E. D. New York (1926), 15 F. (2d) 887; The Fredensbro, E. D. 
Pennsylvania (1927), 18 F. (2d) 983; The Seirstad, E. D. New York (1926), 
12 F. (2d) 133; U. S. v. Dickelman, U.S. Supreme Court (1875), 92 U.S. 520; 
U. S. v. Rodgers, U. 8S. Supreme Court (1893), 150 U. S. 249. 
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Belgium. 
“Attendu que si, par une fiction du droit des gens, le navire étranger, 
neutre ou ami, qui se trouve dans un port ou fleuve de la Belgique, est 
considéré comme la continuation du territoire de la nation 4 laquelle il 
appartient, et porte ainsi avec lui sa juridiction et sa souveraineté pour les 
délits commis a bord par un étranger sur un étranger, cette fiction vient 
4 disparaitre du moment qu’on se trouve dans l’une des deux exceptions 
prévues par l’avis du conseil d’Etat du 20 novembre 1806, pour faire place 
au principe général qui soumet tous les navires sous pavillon étranger 4 la 
souveraineté du pays dans les ports et rades duquel ils sont recus; 

“ Attendu qu’il s’agit d’un vol ou d’une tentative de vol au préjudice des 
armateurs du navire américain Milton; que le capitaine de ce navire a 
dénoncé a la police belge les faits imputés avec invitation d’en poursuivre 
les coupables; que cette invitation, par le mandataire ou représentant de la 
partie lésée, offre le caractére d’une réclamation qui, suivant l’avis du 
conseil d’Etat du 20 novembre 1806, autorise l’action publique exercée 
4 la charge du prévenu, sujet américain; 

“Par ces motifs, la Cour dit que le premier juge était compétent. . . 
(Watson c. le Ministére Public, Cour d’Appel de Bruxelles, 1856, 1857, La 
Belgique Judiciare, col. 1421.) 


Chile. 

“In regard to a contract of enlistment signed in a foreign country the 
provisions of which contract, principally those referring to the matter of 
wages, are capable of execution only in a foreign country, the judge of a 
Chilean port in which is found a foreign merchant vessel cannot take 
jurisdiction in the matter of wages brought before him by the three 
seamen against the captain of the ship. 

“Tt is a generally accepted doctrine of international law that the local 
authorities do not have jurisdiction over the disputes which occur on a 
foreign merchant vessel, between the seamen and the captain, no matter 
what the nature of such disputes as long as they do not affect the tran- 
quillity or the interests of the country in which they occur. 

“Corresponding to the duty of the tribunals of Justice to guard vigi- 
lantly, in the judicial order, the faithful observance of the laws, they may 
take also such steps, within the sphere of their prerogative, as they may 
deem conducive to the strict observance of the practices established in 
relations of Chile with foreign powers.’’ Seamen of the Merchant Ship 
“Amphitrite”’ v. The Captain, Gamboni Mazzitelli, Serena Court of Ap- 
peals, 1904, 2 Revista de derecho y jurisprudence Sec. 2, p. 159. 
(Translation. ) 

France. 

“Considering that a neutral vessel cannot be considered without 
limitation as a neutral place, and that the protection which is accorded it 
in French ports cannot divest the territorial jurisdiction, as regards any- 
thing which touches the interests of the state; 

‘Also that the neutral vessel admitted into a port of the state is com- 
pletely subject to the laws of police which govern the place where it is 
received; 

“That members of its crew are equally within the jurisdiction of the 
local tribunals as regards the offences which they may commit there, even 
on board ship, against persons outside the crew, as well as for the civil 
contracts which they may make with such persons; 
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“But that, while the territorial jurisdiction is beyond doubt to this 
extent, it is not so as regards offences which are committed on board the 
neutral vessel by a member of the neutral crew against another member of 
the same crew; 

“That, in such case, the rights of the neutral power ought to be re- 
spected, as relating to the internal discipline of the vessel, in which the 
local authority ought not to interfere when its aid is not invoked or when 
the tranquillity of the port is not endangered.” Edict of the Conseil 
d’Etat, cases of the Newton and the Sally, 1806, translation; for the 
original see 1806 Bulletin des Lois, No. 126, p. 602. 


“ Attendu qu’il est de principe, en droit des gens que chaque Etat a la 
juridiction souveraine dans |’étendue de tout son territoire; 

“ Attendu qu’aux termes de l’art. 3 du code Napoléon, les lois de police 
et de stireté obligent tous ceux qui habitent le territoire frangais, et que, 
par suite, les étrangers, méme transeuntes; s’y trouvent soumis; 

“ Attendu que les batiments de commerce entrant dans le port d’une 
nation autre que celle 4 laquelle ils appartiennent ne pourraient étre 
soustraits 4 la juridiction territoriale, toutes les fois que l’intérét de |’ Etat 
dont ce port fait partie se trouve engagé, sans danger pour le bon ordre et 
pour la dignité du gouvernment; 

“ Attendu que tout Etat est intéressé 4 la répression des crimes et délits 
qui peuvent étre commis dans les ports de son territoire, non seulement par 
des hommes de |’équipage d’un batiment de commerce étranger, envers 
des personnes ne faisant pas partie de cet équipage, mais méme par des 
hommes de |’équipage entre eux, soit lorsque le fait est de nature 4 com- 
promettre la tranquillité du port, soit lorsque l’intervention de |’autorité 
locale est réclamée, soit lorsque le fait constitute un crime de droit commun 
que sa gravité ne permet 4 aucune nation de laisser impuni, sans porter 
atteinte 4 ses droits de souveraineté juridictionelle et territoriale, parce que 
ce crime est par lui-méme la violation la plus manifeste comme la plus 
flagrante des lois que chaque nation est chargée de faire respecter dans 
toutes parties de son territoire; 

“Attendu qu’un souverain étranger n’a aucun intérét 4 revendiquer 
qu’il soit fait exception 4 l’application de ces principes en faveur des 
batiments de commerce, 4 moins de traités spéciaux entre Etats et dans 
les limites de ces traités, puisque ces batiments naviguant en dehors de 
leur territoire pour faire le commerce, ne sont pas engagés dans les affaires 
publiques ne sont occupés que d’intéréts privés, et que les équipages qui 
les composent ne sauraient avoir droit 4 d’autre protection que celle que 
pourrait invoquer une personne privée; 

“ Attendu que, dés lors, 4 l’exception de ce qui concerne la discipline et 
Vadministration intérieure de bord, dans lesquelles l’autorité locale ne 
saurait s’ingérer, et pour lesquelles il y a lieu de respecter les droits 
réciproques concédés par un usage général entre les diverses nations, les 
batiments de commerce restent soumis 4 la juridiction territoriale; 

“ Attendu qu'il doit surtout en étre ainsi quand |’intervention de l’au- 
torité locale a été réclamée ou que le crime ov le délit imputé 4 l’étranger 
était de nature 4 compromettre la tranquillité publique du port ou se 
trouvait le batiment sur lequel ce crime ot ce délit aurait eu lieu; . . .” 
Jally c. Min. Public. Bulletin des Arréts de la Cour de Cassation, Tome 
LXIV, Année 1859, p. 104. See also Dalloz, Jurisprudence Générale, 1859, 
pp. 88, 92-93. 
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“Le Tribunal;—Att. que les sieurs Joseph Chidiac et Pierre Chidiac, 
sujets syriens, sont prévenus de violences légéres exercées sur la personne 
des sieurs Mehlem et Salim, également sujets syriens, 4 bord du vapeur 
autrichien la Cassa, ancré dans le port de Marseille;—Att. que les pré- 
venus concluent a ce que le tribunal prononce son incompétence, la con- 
travention ayant été commise en dehors du territoire francais ;—Att. 
qu’en principe le navire mouillé dans un port étranger est consideré comme 
la continuation du territoire de la nation 4 laquelle il appartient et reste 
dés lors soumis aux lois de cette nation; mais que ce principe, qui ne recoit 
d’exception pour les bitiments de guerre que relativement aux lois de 
police, est plus limité pour les navires de commerce et que ceux-ci ne 
conservent dans les ports étrangers la prérogative d’étre régis par leur 
législation nationale qu’en ce qui concerne leur régime intérieur; ‘qu’en 
exécution de ce principe la Cour de cassation a décidé que les crimes et 
délits commis 4 bord d’un batiment de commerce étranger, dans un port 
francais, méme par les gens de |’équipage entre eux, sont de la compé- 
tence des tribunaux frangais;—Att. que les prévenus, sujets syriens, 
habitent Marseilles depuis un certain temps; qu’aux termes de l'art. 3 
du Code civil l’effet des lois de police et de sireté est d’obliger tous ceux 
qui habitent le territoire, c’est-A-dire qui s’y trouvent méme accidentelle- 
ment, méme passagérement; que la loi du 3 brumaire an IV applicable a 
la contravention dont s’agit est une loi de police et de stireté; que, dans ces 
circonstances, le tribunal de police est compétent pour statuer sur les faits 
reprochés aux prévenus;—Att. qu’il résulte des débats la preuve que les 
sieurs Joseph Chidiac et Pierre Chidiac ont donné aux sieurs Mehlem et 
Salim des coups de poings, fait constituant des violences légéres;—Par ces 
motifs,—Se déclare compétent et condamne les sieurs Joseph Chidiac et 
Pierre Chidiac 4 une amende d’une journée de travail chacun et, faisant 
droit aux conclusions de la partie civile, les condamne 4 payer au sieur 
Mehlem la somme de un franc et aux dépens.”” (Salim c. Chidiac.  Tri- 
bunal de Police de Marseilles, July 11, 1907, 35 Journal du droit interna- 
tional privé (1908), pp. 147-148.) 

Italy. 

“Vouloir appliquer dans l’espéce l’article 5, a-t-elle dit, c’est mécon- 
naitre les régles les plus connues et les plus solides du droit international, 
d’aprés lesquelles, dans la mer dite territoriale, qu’on en étende la limite 
extérieure 4 cing milles de la marée basse ou seulement 4 un mille, lorsqu’il 
s’agit de juridiction pénale, il est constant que, le navire marchand étant 
dans les eaux territoriales et le délit résultant du fait de nos nationaux. la 
juridiction revient 4 notre autorité, sans qu’il soit besoin d’une requéte de 
la partie lésée eu de l’autorité étrangére. Sans doute, c’est un principe 
posé dans les derniers traités de droit international que le Souverain terri- 
torial n’a pas le droit de s’ingérer dans les faits délictueux survenus 4 
bord d’un navire étranger quand ceux-ci n’ont pas eu et ne peuvent pas 
avoir de conséquence extérieure; mais la juridiction pénale regarde au 
contraire le Souverain territorial toutes les fois que les faits délictueux, 
quoique commis a bord d’un navire étranger, ont eu ou peuvent avoir des 
conséquences 4 |’extérieur. C’est une solution absurde que celle consistant 
4 soustraire 4 la juridiction de l’Etat territorial des sujets nationaux 
soupconnés d’un crime, qui par rapport 4 ceux qui l’ont commis, doit étre 
considéré comme accompli sur le territoire de l’Etat lui-méme.”’ (The 
Redstart, Supreme Court, April 22, 1895; quoted by Fedozzi, 4 Revue 
Générale de Droit International Public, p. 213.) 
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‘Tl est vrai qu’un navire, méme aprés avoir pénétré dans les eaux terri- 
toriales d’une Puissance étrangére, demeure soumis 4 la souveraineté de 
Etat dont il port le pavillon, en ce qui concerne les faits et rapports 
juridiques purement intimes, mais il en va autrement quant aux actes 
commis par des sujets du souverain local 4 bord du batiment, alors que 
ces actes se rattachent a des faits extérieurs du navire, ‘alors surtout qu’ils 
intéressent ou peuvent intéresser la tranquillité et la sécurité publiques de 
l’Etat, souverain des eaux et exigent le rétablissement de |’ordre troublé 
par leur accomplissement. En pareille occurrence, c’est au souverain 
territorial qu’appartient le droit de juridiction par rapport aux faits en 
question. Car, bien que réalisés sur un batiment étranger, ils produisent 
des résultats ou conséquences extérieurs, soumis, par la nature méme des 
choses, au législateur local. En conséquence, étant établi que le vol a été 
commis, dans les eaux italiennes, 4 bord d’un navire marchand étranger, 
que les auteurs sont sujéts italiens, l’arrét attaqué a donné une saine inter- 
prétation de l’art. 5 du Code pén., en décidant que le délit avait été 
perpétré sur territoire italien et que l’action pénale pouvait étre exercée 
sans condition devant les juridictions italiennes.’’’ Vvcil, et. al., Court 
of Cassation, Rome, Nov. 9, 1896, 25 Journal du droit international privé, 
p. 599. See Ric. Vicil ed altri, Corte di Cassazione, La Legge, 1897, Vol. 
I, p. 95. 


Mexico. 


“Considérant qu’il n’est pas établi que le délit en question ait troublé la 
tranquillité des habitants du port de |’ile de Carmen, ni que les marins et 
autres personnes qui se trouvaient 4 bord dudit batiment aient demandé 
protection aux autorités mexicaines, ni formé une accusation d’homicide, 
mais qu’ils ont simplement porté 4 terre le cadavre de Durand, afin de 
rendre compte 4 l’autorité; . . . 

“Réformons la décision du tribunal de circuit de Yucatan, Campéche, 
Tabasco et Chiapas, en date du 12 novembre 1875, infirmant celle du 
tribunal de district de Campéche, du 2 octobre précédent, et décidons que 
cette derniére sentence sortira son plein et entier effet; en conséquence 
déclarons les autorités mexicaines incompétentes pour connaitre des faits 
qui se sont passés 4 bord du batiment frangais l’Anémone, mouillé dans le 
port de Carmen, le 3 octobre dernier au soir; et ordonnons la mise im- 
médiate en liberté des personnes qui ont été arrétées par suite des susdits 
faits.” The Anémone, Supreme Court of Mexico, 25 February, 1876, 3 
Journal du droit international privé, 413, 414. See Suprema Corte de 
Justica, El] Foro Periodico de Jurisprudencia y de Legislacion, Tomo Sexto 
(Miércoles 15 de Marze, de 1876), p. 194.) 


ARTICLE 19 


A state may not exercise jurisdiction over a vessel of war, or other public 
vessel not engaged in commerce, of another state; but while such a vessel is 
in territorial waters it must observe port, harbor and navigation laws and 
regulations, and it may at any time be requested or required to depart. 


COMMENT 


The regulation of entrance and sojourn of foreign vessels of war has 
tended to become uniform and reciprocal in character. A state may properly 


ARTICLE 19 329 


object to the entrance of such a number of foreign vessels of war as might 
constitute a threat. It may be essential, however, that vessels of war call 
at certain ports en route to other ports. Visits of courtesy are sometimes 
made. The placing of a vessel of war at the disposition of a foreign sovereign 
is sometimes a mark of honor. Ambassadors or other public officials are 
sometimes conveyed to foreign countries upon vessels of war. States are 
careful to avoid misunderstandings and acts which might cause friction in 
connection with the visits of vessels of war of the other states. The mini- 
mum of authority consistent with safety is therefore exercised over foreign 
vessels of war. It is for the advantage of the vessel of war that it be at a safe 
anchorage, that it be guarded against injury from ignorance of port regula- 
tions and that the health of its personnel be assured. Port and sanitary 
regulations should therefore be respected. There would be difficulty in en- 
forcing regulations interfering with the internal economy of a vessel of war 
or with the conduct of its personnel. The local authorities accordingly ab- 
stain from the application of customs, ordinary police and other regulations 
upon vessels of war and their personnel. According to current practice, 
representations are made through the diplomatic channel in case of minor 
matters. Only on serious occasions will the littoral state address demands 
to the commander of the vessel. 

Public vessels used for scientific and other non-commercial purposes 
should be entitled to the same immunity as vessels of war. Public vessels 
engaged in commerce are clearly in a different category and the statement 
of immunity in Article 19 does not cover them. See comment under Article 
22. 


Legislation and decrees 


An example of the practice prior to the World War is embodied in the 
Belgian rules of 1901: 


“Art. 1. En temps de paix, les batiments de guerre appartenant 4 des 
Puissances étrangéres peuvent entrer librement dans les ports Belges de 
la Mer du Nord et mouiller devant ces ports dans les eaux territoriales, 
pourvu que le nombre de ces batiments portant le méme pavillon, en y 
comprenant ceux qui se trouveraient déja dans cette zone ou dans un port, 
ne soit pas supérieur 4 trois. 

“2. Les bdtiments de guerre étrangers ne peuvent entrer dans les 
eaux Belges de |’Escaut, mouiller en rade d’Anvers ou pénétrer dans les 
eaux intérieures du Royaume, sans avoir obtenu I’autorisation du Ministre 
des Affaires Etrangéres. 

“Cette autorisation sera demandée par l’entremise du sous-inspecteur 
du pilotage Belge a Flessingue. 

““3. Les batiments de guerre étrangers, 4 moins d’une autorisation 
spéciale du Gouvernement, ne peuvent séjourner pendant plus de quinze 
jours dans les eaux territoriales et ports Belges. 

“Tls sont tenus de prendre le large dans les six heures, s’ils y sont 
invités par l’administration de la marine ov les autorités militaires terri- 
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toriales, méme dans le cas ot le terme fixé pour leur séjour ne serait pas 
expiré. 

“4. Si des circonstances particuliéres l’exigent, le Gouvernment se 
réserve la faculté d’apporter des modifications aux restrictions imposées 
ci-dessus 4 l’entrée et au séjour des batiments de guerre étrangers dans les 
ports et eaux Belges. 

‘“‘5. Les dispositions des Articles 1, 2, et 3 ne s’appliquent pas aux 
batiments de guerre dont l’admission a été autorisée par la voie diplo- 
matique, ni aux navires a bord desquels se trouve soit un Chef d’Etat, 
soit un Prince d’une dynastie régnante, soit un Agent Diplomatique 
accrédité auprés du Roi ou du Gouvernement. 

“6. Il est interdit aux bitiments de guerre étrangers, se trouvant dans 
les eaux Belges, de faire des relevés de terrains et des sondages, ainsi que 
des exercices de débarquement ou de tir. 

“Les hommes et |’équipage devront étre sans armes lorsqu’ils descen- 
dront 4 terre. Les officiers et sous-officiers pourront porter les armes qui 
font partie de leur uniforme. 

“Les embarcations qui circuleront dans les ports et les eaux terri- 
toriales ne pourront étre armées. 

‘“‘Si des honneurs funébres doivent étre rendus 4 terre, une exception 
au section 2 du present Article pourra étre autorisée par le Ministre de la 
Guerre, sur la demande des autorités militaires territoriales. 

“7. Les Commandants des bitiments de guerre étrangers sont tenus 
d’observer les lois et les réglements concernant la police, la santé pub- 
lique et les impéts et taxes, 4 moins d’exceptions établies par des Conven- 
tions particuliéres ou par les usages internationaux.’’ (Belgian rules, 
18 February 1901. 94 Br. and For. State Papers, p. 665.) 


The same state issued the following rules, December 30, 1923, showing 
later practice: 


“Art. 1. Le terme ‘batiment de guerre’ doit étre considéré comme 
s’appliquant non seulement 4 tous les batiments de guerre désignés 
comme tels au sens admis de ce terme, mais également aux navires 
auxiliaires de toutes sortes. 

“2. En temps de paix, les batiments de guerre appartenant a des 
Puissances étrangéres reconnues par la Belgique peuvent entrer librement 
dans les ports belges de la Mer du Nord et mouiller dans la partie des 
eaux territoriales situées 4 moins de trois milles marins de la céte, pourvu 
que le nombre de ces batiments portant le méme pavillon, en y comprenant 
ceux qui se trouveraient déja dans cette zone ou dans un port, ne soit 
pas supérieur A trois. 

“Sauf dans les cas prévus a |’Article 5, les visites doivent toujours 
étre précédées d’une notification. Cette notification doit étre transmise 
par la voie diplomatique habituelle, de facon 4 parvenir, si les circonstances 
le permettent, au moins sept jours avant la date de la visite projetée. 

“3. Les batiments de guerre étrangers ne peuvent entrer dans les eaux 
belges de l’Escaut, mouiller en rade d’Anvers, ou pénétrer dans les eaux 
intérieures du Royaume sans avoir obtenu I’autorisation du Ministre des 
Affaires étrangéres. 

“Si elle n’a pas été obtenue préalablement par la voie diplomatique, 
cette autorisation sera demandée par l’entremise du service du pilotage 
belge des bouches de |’Escaut, qui transmettra la décision au commandant 
du navire. 


ARTICLE 19 331 

“4. Les batiments de guerre étrangers, 4 moins d’une autorisation 
spéciale du Gouvernement, ne peuvent séjourner pendant plus de quinze 
jours dans les eaux territoriales et ports belges. 

“Tls sont tenus de prendre le large dans les six heures, s’ils y sont invités 
par l’administration de la marine, sur des instructions des autorités mili- 
taires territoriales, méme dans le cas ou le terme fixé pour le séjour ne serait 
pas encore expiré. 

‘“‘Le droit d’assigner des postes de mouillage aux batiments de guerre et 
de les faire changer éventuellement de mouillage est attribué jusqu’a 
nouvelle disposition: dans les eaux maritimes, au fonctionnaire délégué 
par l’administration de la Marine; dans les eaux intérieures, aux repré- 
sentants de l’administration des Ponts et Chaussées, et dans les ports, au 
capitaine du port. 

“5. La défense de faire entrer ou mouiller librement plus de trois bati- 
ments de guerre portant le méme pavillon dans la zone fixée par |’Article 
2, ainsi que les dispositions de |’ Article 3 et du § ler de l’Article 4, ne s’ap- 
pliquent pas: 

“(1) Aux batiments de guerre dont l’admission a été autorisée par la 
voie diplomatique; 

“‘(2) Aux navires 4 bord desquels se trouve soit un chef d’Etat, soit 
un prince d’une dynastie régnante, soit un agent diplomatique accrédité 
auprés du Roi ou du Gouvernement; 

Aux batiments de guerre qui sont contraints de relacher pour 
cause d’avaries, de gros temps ou autres causes de force majeure; 

‘“‘(4) Aux navires chargés de la surveillance des pécheries de la Mer 
du Nord, conformément a la Convention des pécheries de la Mer du 
Nord. Ces garde-péche sont tenus d’exhiber, 4 l’approche des eaux 
territoriales, le signe distinctif qui leur a été attribué par la Convention 
internationale. 

““6. Les batiments de guerre étrangers ne sont pas soumis 4 |’obligation 
de prendre un pilote pour naviguer dans les eaux belges, mais ils doivent se 
conformer 4 tous autres réglements relatifs au mouillage et 4 la navigation 
dans les eaux belges. 

“Tl est interdit aux batiments de guerre étrangers, se trouvant dans les 
eaux belges, de faire des relevés de terrains, des sondages, des exercices de 
débarquement ou de tir, ainsi que de faire, sans autorisation, aucun travail 
sous-marin executé avec ou sans scaphandrier. 

“Les sous-marins étrangers ne pourront, en aucun case, s’immerger 
dans les eaux territoriales ou entrer immergés dans les eaux territoriales. 

“Les hommes de |’équipage devront étre sans armes lorsqu’ ils descend- 
ront a terre. Les officiers et sous-officiers pourront porter les armes 
blanches qui font partie de leur uniforme. 

“Les embarcations qui circuleront dans les ports et les eaux territoriales 
ne pourront étre armées. 

“Si les honneurs funébres doivent étre rendus 4 terre, une exception A 
l’alinea 4 du présent Article pourra étre autorisée par le Ministre de la 
Défense Nationale, sur la demande des autorités militaires territoriales. 

“‘Aucun batiment de guerre étranger ne pourra mettre 4 exécution une 
sentence de mort dans les eaux territoriales. 

“7. Les commandants de batiments de guerre étrangers sont tenus 
d’observer les lois et les réglements concernant la police, la santé publique 
et les impéts et taxes, 4 moins d’exceptions établies par des conventions 
particuliéres ou par des usages internationaux. 
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“8. A leur entrée dans un port, les batiments de guerre étrangers seront 
accostés par un fonctionnaire envoyé par |’administration de la marine, 
qui présentera a |’officier commandant les salutations du port. 

“Le fonctionnaire délégué fera connaitre au commandant le poste de 
mouillage qui a été assigné 4 son navire; il s’informera de l’objet et de la 
durée présumée de la visite, du nom de l’officier commandant et des ren- 
seignements qu’il est d’usage de recueillir dans ces occasions. 

“Dans le cas ov le fonctionnaire chargé de souhaiter la bienvenue au 
bdtiment de guerre étranger arriverait 4 bord aprés que celui-ci aurait pris 
son mouillage ou se serait amarré, il ferait néanmoins la communication et 
l’enquéte prescrites; il donnerait également confirmation du poste de 
mouillage déja ou en assignerait un autre. 

“9. Dans le cas ot un batiment de guerre étranger ne se conformerait 
pas aux régles édictées par le présent arréte, l’administration de la marine 
ou l’autorité militaire locale attirera d’abord l’attention de l’officier com- 
mandant sur la contravention commise et ]’invitera formellement 4 ob- 
server les réglements. 

“Si cette derniére démarche échoue |’autorité militaire territoriale 
pourra inviter le batiment de guerre étranger 4 quitter immédiatement le 
port ou les eaux territoriales. 

“10. Sont abrogées les dispositions contraires au présent arréte. 

“11. Les dispositions qui précédent ne s’appliquent pas en temps de 
guerre ou de mobilisation, ou lorsque la crainte d’une guerre, le respect de 
la neutralité, ou toute autre considération dont le Gouvernement belge 
sera seul juge, l’obligerait d’en suspendre les effets. 

“12. Nos Ministres des Affaires étrangéres, des Chemins de fer, Marine, 
Postes et Télégraphes et de la Défense Nationale sont chargés, chacun en 
ce qui le concerne, de |’exécution du présent arréte. (118 Br. and For. 
State Papers, p. 43.) 


Norway. 

Norwegian Regulations relative to the Admission of Foreign Warships 
to Norwegian Ports and Harbours. Christiania, February 14, 1922. 

“Art. 1. No foreign warships, except those mentioned in Article 4, 
may enter Norwegian military ports or naval stations without having pre- 
viously obtained permission to do so from His Majesty the King or from 
such person as he may have authorised to grant such permission. 

“The types and names of the warships which desire to enter Norwegian 
military ports or naval stations, and the time and duration of the visit, 
must be stated in advance. 

“The duration of the visit must not, without special permission and in 
extraordinary circumstances, exceed eight days, and not more than three 
warships of the same nationality will, as a rule, be permitted to visit the 
same port at the same time. 

“‘2. The following sections of the Norwegian coast are at present con- 
sidered to be military ports or naval stations: 

“The Christiania Fjord, with the waters within the line formed by 
Tonsberg Tonde, Faerder Light, Torbjornskjaer Light, Vikertangen to 
Asmalé, Askholm to the coast east of Skiebergkilen. 

“Christiansand Harbour, with the waters within Fredriksholm, Oxé 
Light, Grénningen Light, Torsé Light. 

“Bergen Harbour and the entrances thereto within the line formed by 
Fonnes (eastern side of Lygre Fjord), Hellisé Light, Tekslen (northern side 
of Kors Fjord), Lysekloster Church. 
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“Trondjhem Fjord, within Smellingen-Grindviktangen (Rishaug). 

“Vard6 Harbour. 

“Deviations from the regulations contained in this section can only be 
made in accordance with permission obtained through the diplomatic 
channel. 

‘““3. After previous notice has been given, foreign warships are free to 
enter other ports and anchorages in the Kingdom provided no regulations 
to the contrary have been issued in special cases. Not more than three 
such vessels of the same nationality may, however, stay in the same port, 
and the duration of the stay must not exceed fourteen days. (See Article 
3 of the Military Secrets Law, August 18, 1914.) 

“4, The following are exempt from the main regulations contained in 
Articles 1 and 3: 

“(a) Warships carrying the heads of foreign States and escorting vessels. 

“(b) Warships in evident distress through perils of the sea; these can 
at any time seek shelter in the ports of the Kingdom. 

““(¢) Warships intended or used for fishery inspection or for hydro- 
graphic or other scientific work. 

“5. In every Norwegian port where harbour authorities exist, foreign 
warships are obliged to take up the anchorage berths which may be as- 
signed to them by the harbour authorities (the harbour master). 

“Permission granted to foreign warships to visit Norwegian ports or 
anchorages may be withdrawn at any time. 

“‘Every foreign warship lying in a Norwegian port or anchorage must at 
any time—even if it is entitled to lie there in accordance with what is 
stated above—comply with a request to weigh anchor and leave the port 
within six hours, or shift berth in accordance with directions received. 

“6. No person from a foreign warship lying in a Norwegian port or 
waters may, without special permission, approach or enter any zone within 
which there are batteries, fortifications, or other military works, or which 
is enclosed by the military authorities. 

“Landing exercises and firing exercises with guns, rifles or torpedoes 
must not be carried out. The crew must be unarmed when on shore, but 
officers, petty officers and cadets may bear the arms belonging to their 
respective uniforms. 

“7, No person belonging to a foreign warship may make, multiply or 
publish plans or sketches of the ports and waters of the kingdom, or take 
measurements or soundings other than such as may be considered neces- 
sary for safe navigation in the ordinary channels. 

“Similarly, no person may make, multiply or publish plans, sketches, 
drawings, photographs, or descriptions of Norwegian fortifications or of 
establishments, etc., belonging to them. 

“8. The commander of a foreign warship must comply with the sani- 
tary, customs, pilotage and harbour regulations issued by the local 
authorities. 

“9, The above regulations shall remain in force until His Majesty the 
King orders otherwise.” [Translation.] (116 Br. and For. State Papers, 
897.) 


ARTICLE 20 


The navigation of the high sea is free to all states. On the high sea 
adjacent to the marginal sea, however, a state may take such measures 
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as may be necessary for the enforcement within its territory or territorial 
waters of its customs, navigation, sanitary or police laws or regulations, or 
for its immediate protection. 


COMMENT 


The high sea is defined in Article 4. The general principle of freedom of 
navigation on the high sea is stated in this article, although the statement of 
the principle does not directly relate to the subject of territorial waters. 
The distinction between the marginal sea which is subject to the sover- 
eignty of the littoral state, and the high sea, is definitely recognized. Yet for 
centuries past many states have taken certain measures on the high sea out- 
side the belt of the marginal sea. This article would restrict the taking of 
such measures to that part of the high sea which is adjacent to the marginal 
sea. It would seem to serve no useful purpose to attempt to state what is 
adjacent in terms of miles as the powers described in this article are not 
dependent upon sovereignty over the locus and are not limited to a geograph- 
ical area which can be thus defined. The distance from shore at which 
these powers may be exercised is determined not by mileage but by the 
necessity of the littoral state and by the connection between the interests 
of its territory and the acts performed on the high sea. 

The recognition that such measures are proper when they can be shown 
to be necessary for the enforcement of a state’s customs, navigation, sani- 
tary or police laws, or for its immediate protection does in some degree modify 
the general principle of the freedom of navigation on the high sea, but the 
modification is here narrowly restricted and it is a modification which would 
seem to be entirely reasonable in view of the fact that it represents the long 
established practice of many states. The acceptance of this article would 
seem to make it easier for some states to accept Article 2 which clearly 
limits the marginal sea to three miles. 

Sometimes the conservation of fisheries has also been mentioned as a 
reason upon which a state may take measures upon the high sea adjacent 
to its marginal sea. 

International conferences have from time to time pronounced that three 
miles is insufficient for the regulation of fisheries if some species are not to 
be exterminated. The Fisheries Congress at Edinburgh in 1911 suggested 
13 miles. The taking of fish by some methods in some places or at certain 
times may destroy the supply. It is evident that a general convention for 
the preservation of maritime life, which may apply both within and without 
the three mile limit, is desirable and should not long be delayed. General 
conventions like that for the North Sea fisheries of 1882 extended only to 
the high sea. Special conventions making provisions regulating fishing 
and taking of maritime life have also extended to the high sea as the Fur 
Seals Convention of 1911 to which Great Britain, Japan, Russia, and the 
United States were parties (37 Stat. 1542), and the Halibut Convention for 
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the preservation of the halibut fisheries between Great Britain and the 
United States of March 2, 1923. (43 Stat. 1841.) The Convention of De- 
cember 23, 1925 between the United States and Mexico extended both to 
“territorial and extraterritorial waters.”’ (44 Stat. 2358.) 

The principle may be stated thus: Outside of its territorial waters, 
wherein the littoral state has sovereignty, a littoral state may, due to its 
proximity, perform certain acts on the adjacent high seas; but this does not 
apply to the more remote portions of the high seas. 

As already indicated, it is not considered possible or desirable to delimit 
in terms of miles an additional area of the sea in which these extra-marginal 
powers may be exercised. The experience of the United States, the Scandi- 
navian States and some of the Baltic States has demonstrated that twelve 
miles is an inadequate distance within which to confine efforts to suppress 
the smuggling of intoxicating liquors. With a view to controlling this 
situation without causing unnecessary friction, the so-called ‘“liquor-trea- 
ties”’ of the United States and the Helsingfors Convention of 1925 were 
concluded. (See post p. 109.) Due to the modern range of cannon, it is 
difficult to say at what distance from shore a naval engagement or target 
practice may imperil the safety of the littoral state. 

It likewise seems neither possible nor desirable to list in detail the exact 
acts which may be performed on the high sea. The present article attempts 
merely to indicate the general fields in which international practice has 
demonstrated national necessities. Action may thus be taken in the exer- 
cise of the right of self-defense, as in the Virginius case (H. Ex. Doc. 30, 43d 
Cong., Ist sess.), for the enforcement of customs or sanitary laws, or for 
the safety of navigation off the coasts (cf. the “Inland Rules’’ of the United 
States). 


Diplomatic and other statements 


United States. 

In 1864 the Confederate cruiser, Alabama, was in the harbor of Cher- 
bourg, France. The Federal ship of war, Kearsarge, stood off the entrance 
prepared to give battle. The French Government insisted that the engage- 
ment should take place far enough outside the three-mile limit to obviate 
possible danger to the shore. Secretary of State Seward instructed Mr. 
Dayton, American Minister to France, “that the United States do not admit 
a right of France to interfere with their ships-of-war at any distance ex- 
ceeding three miles.” (U.S. For. Rel., 1864-65, Part 3, p. 121. For Mr. 
Dayton’s report of the French position, see ibid., p. 104.) 


In 1886, Secretary of State Bayard wrote to the Secretary of the Treasury 
as follows: 


“And during our various fishery negotiations with Great Britain we 
have insisted that beyond the three-mile line British territorial waters on 
the northeastern coast do not extend. Such was our position in 1783, in 
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1794, in 1815, in 1818. Such is our position now in our pending contro- 
versy with Great Britain on this important issue. It is true that there are 
qualifications to this rule, but these qualifications do not affect its appli- 
cation to the fisheries. We do not, in asserting this claim, deny the free 
right of vessels of other nations to pass on peaceful errands through this 
zone, provided they do not, by loitering, produce uneasiness on the shore 
or raise a suspicion of smuggling. Nor do we hereby waive the right of 
the sovereign of the shore to require that armed vessels, whose projectiles, 
if used for practice or warfare, might strike the shore, should move beyond 
cannon range of the shore when engaged in artillery practice or in battle, 
as was insisted on by the French Government at the time of the fight 
between the Kearsarge and the Alabama, in 1864, off the harbor of Cher- 
bourg. We claim, also, that the sovereign of the shore has the right, on the 
principle of self-defense, to pursue and punish marauders on the sea to the 
very extent to which their guns would carry their shot, and that such sov- 
ereign has jurisdiction over crimes committed by them through such shot, 
although at the time of the shooting they were beyond three miles from 
shore.” (Secretary Bayard to Secretary Manning, May 28, 1886. MSS. 
Dom. Let., 1 Wharton’s Digest of International Law, p. 109.) 


Other statements are: 


“We have always understood and asserted that, pursuant to public law, 
no nation can rightfully claim jurisdiction at sea beyond a marine league 
from its coast. 

“This opinion on our part has sometimes been said to be inconsistent 
with the facts that, by the laws of the United States, revenue-cutters 
are authorized to board vessels anywhere within four leagues of their 
coasts, ... 

“Tt is believed, however, that in carrying into effect the authority con- 
ferred by the act of Congress referred to, no vessel is boarded, if boarded 
at all, except such a one as, upon being hailed, may have answered that 
she was bound to a port of the United States. At all events, although the 
act of Congress was passed in the infancy of this Government, there is no 
known instance of any complaint on the part of a foreign government of 
the trespass by a commander of a revenue-cutter upon the rights of its 
flag under the law of nations.”” (Secretary Fish to Sir Edward Thornton, 
British Minister in Washington, January 22, 1875. U.S. For. Rel., 1875, 
Part I, p. 649.) 


“The revenue regulations of a country framed and adopted under the 
motive and to the end of protecting trade with its ports against smuggling 
and other frauds which operate upon vessels bound to such ports have, 
without due consideration, been allowed to play a part in the discussions 
between Spain and the United States on the extent of maritime dominion 
accorded by the law of nations which does not belong to them. In this 
light are to be regarded the royal decrees which it has been claimed by the 
Spanish Government had for more than a hundred years established two 
leagues as the measure of maritime jurisdiction asserted and exercised by 
the Spanish crown, both in peninsular and colonial waters. Of this char- 
acter, obviously, are the regulations of our revenue system in force since 
1799, which not only allow but enjoin visitation of vessels bound to our 
ports within four leagues from land, which, in her diplomatic correspond- 
ence with this government, Spain has much insisted on as equivalent to its 
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own dominion as asserted off its coasts, except that our authority was 
exerted at twice the distance from land. 

“But the distinction between dominion over the sea, carrying a right of 
visit and search of all vessels found within such dominion, and fiscal or 
revenue regulations of commerce, vessels and cargoes engaged in trade as 
allowed with our ports to a reasonable range of approach to such ports, 
needs only to be pointed out to be fully appreciated. Every nation has 
full jurisdiction of commerce with itself, until by treaty stipulations it has 
parted with some portion of this full control. In this jurisdiction is easily 
included a requirement that vessels seeking our ports, in trade, shall be 
subject to such visitation and inspection as the exigencies of our revenue 
may demand, in the judgment of this government, for the protection of the 
revenues, and the adequate administration of the customs service. This 
is not dominion over the sea where these vessels are visited, but dominion 
over this commerce with us, its vehicles and cargoes, even while at sea. 
It carried no assertion of dominion, territorial and in invitum, but over 
voluntary trade in progress and by its own election, submissive to our 
regulations of it, even in its approaches to our coasts and while still outside 
of our territorial dominion.”” (Secretary Evarts to Fairchild, Minister to 
Spain, August 11, 1880; U.S. For. Rel., 1880, p. 922, 926.) 


“Referring to the inquiry contained in the memorandum of the Russian 
Embassy of the 12th instant, in connection with the subject of the Russian 
law assuming, for customs purposes, a jurisdiction of twelve nautical miles 
from the coasts, it may be stated that there is no record of any protest 
having been made at any time by Great Britain against the enactment of 
sections 2760, 2867 and 3067 of the Revised Statutes of the United States 
providing for a zone of four leagues from the coast within which the au- 
thority of the United States customs officers is exercised.”” (Memoran- 
dum from the Department of State to the Russian Embassy, April 18, 
1910. U.S. For. Rel., 1912, p. 1287.) 


A memorandum of the Solicitor’s Office of the Department of State, 
December 28, 1910, after a review of the authorities, states: 


“Thus it would seem that the question whether municipal seizures 
beyond the three-mile limit are legal has been decided affirmatively by 
the municipal courts, bound by municipal law, and negatively by inter- 
national tribunals governed by international law. This last was the general 
view contended by Chief Justice Marshall in the earlier cases above re- 
viewed.” (U.S. For. Rel., 1912, pp. 1289, 1297.) 


Secretary Hughes summarized the American government’s position as 
follows: 


“It is quite apparent that this Government is not in a position to main- 
tain that its territorial waters extend beyond the three-mile limit and in 
order to avoid liability to other governments, it is important that in the 
enforcement of the laws of the United States this limit should be appro- 
priately recognized. It does not follow, however, that this Government 
is entirely without power to protect itself from the abuses committed 
by hovering vessels. There may be such a direct connection between the 
operation of the vessel and the violation of the laws prescribed by the ter- 
ritorial sovereign as to justify seizure even outside the three-mile limit. 
This may be illustrated by the case of ‘hot pursuit’ where the vessel 
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has committed an offense against those laws within territorial waters and 
is caught while trying to escape. The practice which permits the follow- 
ing and seizure of a foreign vessel which puts to sea in order to avoid de- 
tention for violation of the laws of the state whose waters it has entered, is 
based on the principle of necessity for the ‘effective administration of 
justice.’”” (Westlake, Part I, p. 177.) And this extension of the right of 
the territorial state was voted unanimously by the Institute of Inter- 
national Law in 1894. 

‘“‘ Another case is one where the hovering vessel, although lying outside 
the three-mile limit, communicates with the shore by its own boats in 
violation of the territorial law. Thus Lord Salisbury said, with respect 
to the British schooner Araunah, that Her Majesty’s Government were 
‘of the opinion that, even if the Araunah at the time of the seizure were 
herself outside the three-mile territorial limit, the fact that she was, by 
means of her boats, carrying on fishing within Russian waters without the 
prescribed license warranted her seizure and confiscation according to 
the principles of the municipal law regulating the use of those waters.’ 
A case similar to this was that of the Grace and Ruby (283 Fed. 476). 

“Tt will be noted that in the case of the Araunah it was the vessel her- 
self that was deemed subject to seizure outside the three-mile limit, and 
not simply her small boats, and this was manifestly because of the direct 
connection between the conduct of the vessel and the violation of the law 
of the territory. It may be urged with force that this principle should 
not be limited to the case of the use by the vessel of her own boats, where 
she is none the less effectively engaged, although using other boats, in the 
illegal introduction of her cargo into the commerce of the territory. Such 
a case was that of the Henry L. Marshall, recently decided by the Circuit 
Court of Appeals of the Second Circuit (292 Fed. 487-488) .. . 

“Tt was abundantly proved that the real object and only business of 
the Marshall was to peddle liquor along the coast of the United States 
and particularly did she pursue her vocation while lying from nine to 
ten miles off Atlantic City and sent liquor on shore pursuant to previous 
arrangements made in the United States by motor boats. She was seized 
outside the three-mile limit and condemned. Circuit Judge Hough, 
speaking for a unanimous court, after referring to the case of the Grace 
and Ruby, said: ‘The difference between the facts there presented and 
those at bar is that, instead of arranging to unload and deliver the cargo 
of the schooner by, through, or with some assistance from the schooner’s 
crew or equipment (as in the case cited), the whole matter was performed 
by a previous arrangement with those controlling the Marshall but with 
small boats that did not belong to the schooner and were not even par- 
tially manned by men from her crew. But it is just as true in this case as 
it was in the case of the Grace and Ruby, that ‘the act of unloading, al- 
though beginning beyond the three-mile limit, continued until the liquor 
was landed.’ 

“The vessel was thus found to be engaged, not in the exercise of her 
admitted rights upon the high seas, but in unlawfully unloading her cargo 
into the territory of the United States, in ‘an actual introduction of a 
part thereof into the commerce of the United States’ contrary to its laws. 
it should be added that while the British Government originally made a 
protest in this case, it was finally withdrawn upon the ground that the 
vessel was not of bona fide British registry, and it should be said that in 
this withdrawal the British Government did not acquiesce in the principle 
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of the ruling. In view, however, of the historic practice of nations in the 
protection of their territory from the violation of their laws by hovering 
vessels, the United States Government can not admit that the accepted 
rules of international law preclude such action as that taken in the circum- 
stances of the Marshall case. 

“But it is apparent that, whatever measures this Government may 
believe that it is free to adopt in accordance with the principles of inter- 
national law, these, so far as they are practicable, are far from adequate 
to meet the exigency; and, further, the diplomatic history of the United 
States reveals the fact that maritime powers, including the United States 
itself, are highly sensitive to attempts by foreign authorities to seize their 
vessels on the high seas in time of peace. In each case of seizure there are 
likely to be serious questions of fact and law, and at any time there may be 
collisions of authority which would be embarrassing to friendly relations. 
It is precisely in matters of this description, where the sense of grievance 
and resentment are so easily aroused, that the effort should be made to 
reach an international agreement suited to the case. We need to put the 
measures that are required for the adequate enforcement of our laws on 
an impregnable basis and to invite and secure the friendly cooperation 
of the maritime powers.”’ (Address of Secretary Hughes, New York City, 
January 23, 1924, reprinted in 18 Amer. Jour. Int. Law, pp. 229, 231-3.) 


Great Britain. 


“The undersigned has further the honor to inform Mr. Seward that he is 
instructed by his government to call the attention of the United States 
government to a matter of very considerable importance arising out of this 
case namely, the bearing on the territorial limits of three miles beyond the 
sea-shore which the more powerful artillery now constructed may involve. 
The Parrott gun which was used on board the Rhode Island is stated by 
Commander Trenchard in his evidence before the court of inquiry (page 7 
of the Proceedings) to carry a distance of five miles; and he also expresses 
an opinion, although not so positively, that the range of the Dahlgren 30- 
pounder rifle gun was as great as that of the Parrott. In the present in- 
stance shot fired from the Rhode Island appear to have reached the shore, 
notwithstanding that the vessel did not approach within four miles of 
the land; and it is obvious that the use of weapons of this description, 
when fired at that distance towards the shore, is calculated not only to 
infringe neutral jurisdiction by falling within neutral waters, but also 
seriously to endanger life and property on neutral territory itself. 

“The undersigned is accordingly directed by Her Majesty’s govern- 
ment to express to the United States government their hope that the 
United States government will concur with them in opinion that vessels 
should not fire towards a neutral shore at less distance than that which 
would insure shot not falling in neutral waters or on neutral territory.” 
Mr. Burnley, British Chargé, to Secretary Seward, September 10, 1864. 
U.S. Diplomatic Correspondence, 1864, Pt. p. 705. 


“Tn demanding reparation for the execution of certain British subjects 
who were on the Virginius when she was seized by the Spanish authorities 
more than three miles from the Cuban coast, the British Government 
declared it did ‘not take the ground of complaining of the seizure of the 
Virginius nor of the detention of the passengers and crew. .. .?. Much 
may be excused in acts done under the expectation of instant damage in 
self-defence by a nation as well as an individual. But after the capture of 
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the Virginius and the detention of the crew was effected, no pretence of 
imminent necessity of self-defence could be alleged.’’ (Br. Parl. Papers, 
Ixxvi, 1874, p. 85.) 


“Tn order to avoid the possibility of any misunderstanding, I am de- 
sired by my Government to make it clear that His Majesty’s Government 
are unable to acquiesce in what they understand to be the ruling of the 
United States Government, namely, that foreign vessels may be seized 
outside the three-mile limit if it can be shown that they have established 
contact with the shore for illegal purposes by means of their own small 
boats. My Government must reserve their right to lodge a protest in any 
individual case in which action may be taken by the United States Gov- 
ernment under this ruling.”” (Sir A. Geddes, British Ambassador, to the 
Secretary of State, December 30, 1922. Department of State, Press 
Release, Feb. 16, 1927.) 


“In order to avoid the possibility of any misunderstanding on the part 
of the United States Government as to His Majesty’s Government’s 
attitude in this matter I have the honour, under instructions from His 
Majesty’s Principal Secretary of State for Foreign Affairs, to inform you 
that any attempt on the part of the United States authorities to seize 
a British ship outside the three-mile limit would be regarded by His 
Majesty’s Government as creating a very serious situation.”” (Mr. Chilton, 
British Chargé ad interim, to the Secretary of State, July 10, 1923. De- 
partment of State, Press Release, Feb. 16, 1927.) 


“In this connection Lord Curzon would observe that the ancient Brit- 
ish Hovering Acts were modified in 1876 to bring them into harmony with 
the principles of international law, and His Majesty’s Government cannot 
admit that the municipal legislation of any country can override those 
principles.”” (Note verbale from British Embassy to the Department of 
State, September 17, 1923, MS. records, Department of State.) 


Russia. 
. “The Minister for Foreign Affairs to the Japanese Ambassador to 
ussia. 

“In reply to the note verbale of . . . relative to the limits of customs 
surveillance along Russian coasts the Imperial Ministry of Foreign Affairs 
has the honor to draw the attention of the Imperial Embassy of Japan to 
the fact that in modern international law there exists no generally accepted 
rule concerning the limits of territorial waters within which sovereign 
state authority may be exercised. 

“The question has been given widely different solutions either by inter- 
national treaties or the municipal laws of a state, and very often in an 
unequal manner for the various protected interests (customs regulations, 
fisheries, criminal or civil jurisdiction, sanitary observation, etc.). 

“Thus an examination of the laws dealing with the question shows that 
a great many states in Europe and America exercise undisputed jurisdic- 
- within limits that exceed the so-called ordinary zone of three nautical 
miles. 

“‘Sections 2760, 2867, and 3067 of the Revised Statutes of the United 
States of America, for instance, fix the limit of the jurisdiction of Ameri- 
can customs officers at 4 marine leagues (12 nautical miles), exactly the 
distance set by the new Russian law of 1909. 

“The jurisdiction of British officers in all customs and quarantine cases 
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also covers (under Article XXIII of Chap. 35 of the British Act 9 Geo. 
II; Article XII of Chap. 80 of Acts 39 and 40 Geo. III; and Article I 
of Chap. 47 of Act 24 Geo. III) a 4 marine-league zone. 

‘Finally, under the law of March 27, 1817, the customs marine zone of 
France reaches out 2 myriameters from the coast. 

“Taking into consideration the above-cited provisions of laws against 
which no state appears to have protested, together with the fact that 
Russia is not bound by any international treaty fixing the 3-mile zone 
for the territorial waters and that therefore its area cannot be measured 
from the viewpoint of international law except by the range of the cannons 
on the coast (which now even exceed the 12-nautical-mile limit), the Im- 
perial Government is unable to admit that the Russian law of December 
10, 1909, conflicts with international law.”’ (1912 U.S. For. Rel., p. 1308. 
According to the American Chargé d’Affaires in St. Petersburg, the note 
was sent in March 1911. See zbid., p. 1307.) 


Treaties and conventions 


United States. 


The Treaty between the United States and Germany signed December 8, 
1923 provides: 


“Article VII. Between the territories of the High Contracting Parties 
there shall be freedom of commerce and navigation. The nationals of 
each of the High Contracting Parties equally with those of the most 
favored nation, shall have liberty freely to come with their vessels and 


cargoes to all places, ports and waters of every kind within the territorial 
limits of the other which are or may be open to foreign commerce and 
navigation. Nothing in this treaty shall be construed to restrict the 
right of either High Contracting Party to impose, on such terms as it may 
see fit, prohibitions or restrictions of a sanitary character designed to 
protect human, animal or plant life, or regulations for the enforcement of 
police or revenue laws.” (44 Stat., Part 3, 2132.) 


The convention between the United States and Great Britain, signed 
January 23, 1924, Article 2, provides: 


“(1) His Britannic Majesty agrees that he will raise no objection to 
the boarding of private vessels under the British flag outside the limits of 
territorial waters by the authorities of the United States, its territories or 
possessions in order that enquiries may be addressed to those on board 
and an examination be made of the ship’s papers for the purpose of 
ascertaining whether the vessel or those on board are endeavoring to 
import or have imported alcoholic beverages into the United States, its 
territories or possessions in violation of the laws there in force. When 
such enquiries and examinations show a reasonable ground for suspicion, 
search of the vessel may be instituted. 

““(2) If there is a reasonable cause for belief that the vessel has com- 
mitted or is committing or attempting to commit an offense against the 
laws of the United States, its territories or possessions prohibiting the 
importation of alcoholic beverages, the vessel may be seized and taken 
into a port of the United States, its territories or possessions for adjudi- 
cation in accordance with such laws. 
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“(3) The rights conferred by this article shall not be exercised at a 
greater distance from the coast of the United States its territories or pos- 
sessions than can be traversed in one hour by the vessel suspected of 
endeavoring to commit the offense. In cases, however, in which liquor 
is intended to be conveyed to the United States, its territories or possessions 
by a vessel other than the one boarded and searched, it shall be the speed 
of such other vessel and not the speed of the vessel boarded, which shall 
determine the distance from the coast at which the right under this article 
can be exercised.’”’ (U.S. Treaty Series No. 685.) 


Similar provisions are found in the treaties of the United States with 
Cuba (U. 8. Treaty Series No. 738); Germany (U. 8. Treaty Series No. 
694); The Netherlands (U. S. Treaty Series No. 712); Panama (U. S. 
Treaty Series No. 707); Belgium (U.S. Treaty Series No. 759); Denmark 
(U.S. Treaty Series No. 693); France (U. 8S. Treaty Series No. 755); Italy 
(U. S. Treaty Series No. 702); Norway (U. 8. Treaty Series No. 689); 
Spain (U.S. Treaty Series No. 749); Sweden (U. 8. Treaty Series No. 698); 
and the treaty with Japan, signed on May 31, 1928. 

Article I of draft Convention recommended to the Governments by 
the delegates of the United States, Belgium, British Empire, Canada, Den- 
mark, France, Germany, Italy, Japan, Netherlands, Norway, Spain, and 
Sweden, at the Preliminary Conference on Oil Pollution of Navigable Waters, 
Washington, June, 1926: 


“The respective Governments may establish areas in waters adjacent 
to their coasts within which discharge from the vessels specified in Article 
III of oil or oily mixtures as defined in Article II shall be prohibited, in ac- 
cord with the following principles: 

‘“‘(a) In the case of coasts bordering the open sea, such areas shall not 
extend more than 50 nautical miles from the coast, except that, if such 
extent is in particular instances found insufficient because of peculiar con- 
figuration of the coast line or other special conditions, such areas may be 
extended to a width not exceeding 150 nautical miles. 

“‘(b) In case the government of any country desires to prescribe an 
area any part of which may be within 150 nautical miles of the coast of 
another country, that Government shall inform the Government of such 
other country before the area is prescribed. 

“(¢) Due notice of the establishment of any area or areas, and of any 
change thereof, shall be given to the Governments of maritime states, 
in the form of charts or otherwise, by the central agency mentioned in 
Article VII.”’ (Report of the Conference, 1926, p. 444.) 


The Treaty of Helsingfors signed August 19, 1925, between Germany, Den- 
mark, Esthonia, Finland, Latvia, Lithuania, Norway, Poland and the Free 
City of Danzig, Sweden, and the Union of Socialist Soviet Republics, provides: 


“Article 9. The Contracting Parties undertake to raise no objection 
to the application by any of them of its laws, within a zone extending to 
twelve nautical miles from the coast or from the exterior limit of the archi- 
pelagoes, to vessels which are obviously engaged in contraband traffic. 
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If a vessel suspected of engaging in contraband traffic is discovered in the 
enlarged zone hereinbefore described, and escapes out of this zone, the 
authorities of the country exercising control over the zone in question may 
pursue the vessel beyond such zone into the open sea and exercise the same 
rights in respect of it as if it had been seized within the zone. 

“These stipulations are adopted without prejudice to the attitude 
taken by each of the Contracting Parties with regard to the legal principles 
governing territorial and Customs zones.” 

“Final Protocol. Ad Article 9. ... The German, Esthonian and 
Polish Delegates declare that their Governments approve the provisions 
of Article 9 on the supposition that legitimate navigation is not obstructed 
thereby and that the stipulation contained in paragraph 2 of this article 
does not in any way imply the recognition zpso facto of such a right of 
pursuit—whether outside the limit of the territorial waters or outside 
the zone for in paragraph 1.” (42 L. N. T.8., pp. 75, 79, 85.) 


Legislation, decrees, etc. 
United States. 


Act of March 2, 1799: 

“Section 25. And be it further enacted, That every master or other 
person, having the charge or command of any ship or vessel belonging in 
whole or in part to a citizen or citizens, inhabitant or inhabitants of the 
United States laden with goods as aforesaid, and bound to any port or 
place in the United States, shall, upon his arrival within four leagues of 
the coast thereof, or within any of the bays, harbors, ports, rivers, creeks 
or inlets thereof, upon demand, produce the manifest or manifests in 
writing, which such master or other person is required, as aforesaid, to 
have on board his said ship or vessel, to such officer or officers of the cus- 
toms, . . . Provided always, that nothing herein contained shall be con- 
strued to require of such master or other person having charge or command 
of such ship or vessel the delivery of more than one copy of each manifest 
to the officer or officers aforesaid, who shall first come on board of such 
ship or vessel within four leagues of the coast of the United States afore- 
said, and one other copy to such officer or officers as shall first come on 
board within the limits of any district for which the cargo of such ship or 
vessel, or some part thereof, shall be consigned or destined, or shall be 
construed to require the delivery of any such copy to any other officer. . . . 

“Section 26. And be it further enacted, That if the master or other 
person having charge or command of any ship or vessel, laden as aforesaid, 
and bound to any port or place in the United States, shall not upon his 
arrival within four leagues of the coast thereof where the cargo of such 
ship or vessel, or any part thereof, is intended to be discharged, produce 
such manifest . . . , such master shall forfeit . . . a sum not exceeding 
five thousand dollars; .. . 

“Section 27. And be it further enacted, That if, after the arrival of any 
ship or vessel, so laden with goods as aforesaid, and bound to the United 
States, within the limits of any of the districts of the United States, or 
within four leagues of the coast thereof, any part of the cargo of such ship 
or vessel shall be laden for any purpose whatever from out of such ship or 
vessel as aforesaid, before such ship or vessel shall come to the proper 
place for the discharge of her cargo, or some part thereof, and shall be 
there duly authorized by the proper officer or officers of the customs to 
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unlade the same, the master or other person having charge or command of 
such ship or vessel, and the master, or other person next in command, shall 
respectively forfeit and pay the sum of one thousand dollars, for each such 
offence, and the goods, wares, and merchandise, so unladen and unshipped, 
shall be forfeited and lost, except in the case of some unavoidable accident, 
necessity or distress of weather; of which unavoidable accident, necessity 
or distress, the master or other person having the charge or command of 
such ship or vessel shall give notice to, and together with two or more of 
the officers or mariners (of which the mate or other person next in com- 
mand shall be one) on board such ship or vessel, shall make proof upon 
oath before the collector or other chief officer of the customs of the district 
within the limits of which such accident, necessity or distress shall hap- 
pen, or before the collector or other chief officer of the first district of the 
United States, within the limits of which such ship or vessel shall after- 
wards arrive, if the said accident, necessity or distress shall have happened 
not within the limits of any district, but within four leagues of the coast 
of the United States; which oath the said collector, or other chief officer, is 
hereby authorized and required to administer. 

“Section 54. And be it further enacted, That it shall be lawful for all 
collectors, naval officers, surveyors, inspectors, and the officers of the 
revenue cutters, hereinafter mentioned, to go on board of ships or vessels 
in any port of the United States, or within four leagues of the coasts 
thereof, if bound to the United States, whether in or out of their respective 
districts, for the purpose of demanding the manifests aforesaid, and of 
examining and searching the ships or vessels. . . . 

“Section 99. And be it further enacted, That the officers of the said 
revenue cutters shall be appointed by the President of the United States, 
and shall respectively be deemed officers of the customs, and shall be sub- 
ject to the direction of such collectors of the revenue, or other officers 
thereof, as from time to time shall be designated for that purpose; they 
shall have power and authority, and are hereby required and directed to 
go on board all ships or vessels, which shall arrive within the United States, 
or within four leagues of the coast thereof, if bound for the United States, 
and to search and examine the same, and every part thereof, and to de- 
mand, receive, and certify the manifests hereinbefore required to be on 
board certain ships or vessels, and to affix and put proper fastening on the 
hatches and other communications with the hold of any ship or vessel, and 
to remain on board the ships or vessels, until they arrive at the port or 
place of their destination.” (1 Stat. 627. See also 1, [bid., p. 145, for 
Act of August 4, 1790.) 


The Act of July 18, 1866, Section 25, amends the above act by declaring 
that the provisions of the former Act ‘“‘relating to manifests, shall apply as 
well to vessels owned in whole or in part by foreigners as to vessels of the 
United States: and that the Secretary of State send copies of this section to 
all consular officers of the United States in foreign countries.” 

Section 2 of this Act provided that customs and other officers might “go 
on board of any vessel, as well without as within his district, and to inspect, 
search, and examine the same, and any person, trunk, or envelope on board, 
and to this end, to hail and stop such vessel if under way, and to use all 
necessary force to compel compliance.” (14 Stat. 178 and 184.) 
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The phrase “as well without as within his district’? has been construed 
by the Supreme Court as follows: 


“Two constructions are suggested—one restricting the natural sense 
and treating the clause as if saying ‘as well within other customs districts 
as within their own,’ and the other accepting the natural sense. ‘The dif- 
ference is that one excludes and the other includes the sea outside customs 
districts. In actual practice the latter construction has been adopted and 
it appears to be right. Besides giving effect to the natural import of the 
clause, it is better adapted to the attainment of the purpose of the section. 
If vessels violating the revenue laws and thereby incurring liability to 
forfeiture could escape seizure by departing from or avoiding waters within 
customs districts the liability to forfeiture would be of little practical 
effect in checking violations; and it is most improbable that Congress 
intended to leave the avenues of escape thus unguarded.” Maul v. U.S., 
(1927), 274 U.S. 501, 510. 


Tariff Act of September 21, 1922. 

“Sec. 581. Boarding vessels.—Officers of the customs or of the Coast 
Guard, and agents or other persons authorized by the Secretary of the 
Treasury, or appointed for that purpose in writing by a collector may at 
any time go on board of any vessel or vehicle at any place within the 
United States or within four leagues of the coast of the United States, 
without as well as within their respective districts, to examine the manifest 
and to inspect, search, and examine the vessel or vehicle, and every part 
thereof, and any person, trunk, or package on board, and use all necessary 
force to compel compliance, and if it shall appear that any breach or viola- 
tion of the laws of the United States has been committed, whereby or in 
consequence of which such vessel or vehicle, or the merchandise, or any 
part thereof, on board of such vessel or vehicle is liable to forfeiture, it shall 
be the duty of such officer to make seizure of the same, and to arrest, or, in 
case of escape or attempted escape, to pursue and arrest any person en- 
gaged in such breach or violation. 

“ Officers of the Department of Commerce and other persons authorized 
by such department may go on board of any vessel at any place in the 
United States or within four leagues of the coast of the United States and 
hail, stop, and board such vessels in the enforcement of the navigation 
laws and arrest or, in case of escape or attempted escape, pursue and 
— any person engaged in the breach or violation of the navigation 

“Sec. 586. Unlawful Unlading—Exception.—The Master of any 
vessel from a foreign port or place who allows any merchandise (including 
sea stores) to be unladen from such vessel at any time after its arrival 
within four leagues of the coast of the United States and before such vessel 
has come to the proper place for the discharge of such merchandise and 
before he has received a permit to unlade, shall be liable to a penalty equal 
to twice the value of the merchandise but not less than $1,000, and such 
vessel and the merchandise shall be subject to seizure and forfeiture: 
Provided, That whenever any part of the cargo or stores of a vessel has 
been unladen or transshipped because of accident, stress of weather, or 
other necessity, the master of such vessel shall, as soon as possible there- 
after, notify the collector of the district within which such unlading or 
transshipment has occurred, or the collector within the district at which 
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such vessel shall first arrive thereafter, and shall furnish proof that such 
unlading or transshipment was made necessary by accident, stress of 
weather, or other unavoidable cause, and if the collector is satisfied that 
the unlading or transshipment was in fact due to accident, stress of 
weather, or other necessity the penalties above described shall not be 
incurred.” (42 Stat. 858, 979-980. 


Argentine. 


“The following are the public property of the general state or of the 
individual states: 

“1. The seas adjacent to the territory of the Republic, to a distance of 
one marine league, measured from the lowest tide line; but the right of 
police as to objects concerning the security of the country and the observ- 
ance of the fiscal laws, extends to a distance of four marine leagues meas- 
ured in the same manner.” (Civil Code, 1871, Sec. 2374, formerly Sec. 
2340. The Argentine Civil Code translated by Frank L. Joannini from 
the original Spanish text as officially promulgated.) 


Austria. 


“Article 2. All national and foreign ships coming from abroad and 
destined for a native harbor, and, in general, all vessels which approach 
the customs zone to a distance of four marine miles, unless forced there by 
uncontrollable circumstances, must be furnished with a manifest.’ 
(Translation, Order of the Minister of Finance, March 23, 1881, estab- 
lishing a customs zone of four marine miles; for original see Reichsgesetz- 
blatt, 1881, p. 109.) 

Belgium. 

“Art. 1. Un rayon unique sera substitué au double rayon établi par 
loi du 26 aot 1822. 

“Le pouvoir exécutif tracera, avant le 25 juin prochain, 4 la distance au 
plus d’un myriamétre de |’extréme frontiére de terre, et d’un demi-myria- 
métre de la céte maritime.’”’ (Customs law of June 7, 1832.) 

Chile. 

“The contiguous sea to the distance of a marine league counted from 
the low-water line is a territorial sea appertaining to the national domain; 
but the right of police, in all matters concerning the security of the coun- 
try and the observance of the customs laws, extends to the distance of 4 
marine leagues counted in the same manner.”’ (Article 593 Civil Code of 
1857. Translation from 1916 U. S. Naval War College, Int. Law Doc- 
uments, p. 19, note.) 


Ecuador. 


“The adjacent sea, up to the distance of one marine league, measured 
from the low-water mark, is territorial sea, and part of the national 
domain; but the right of police, for objects concerning the security of the 
nation and for the observance of the fiscal laws, extends up to the distance 
of four marine leagues, measured in the same way.” (Article 582, Civil 
Code of 1889. [Translation].) 


France. 


“Art. 3. Le capitaine arrivé dans les quatres lieues de la céte remettra, 
lorsqu’il en sera requis une copie du manifeste au préposé qui viendra 4 
son bord et qui visera l’original. . . . 
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“Art. 7. Les capitaines et autres officiers et préposés sur les batiments 
du service des douanes, ceux du commerce ou de la marine militaire, pour- 
ront visiter tous bitiments au-dessous de cent tonneaux étant 4 l’ancre ou 
louvoyant dans les quatres lieues des cétes de France, hors le cas de force 
majeure. Si ces batiments ont 4 bord des marchandises dont l’entrée ou 
la sortie est prohibée en France, ils seront confisqués, ainsi que les car- 
gaisons, avec amende de 500 livres contre les capitaines des batiments.”’ 
(Law of March 24, 1794. Béquet, Repertoire du droit administratif, Vol. 
13, p. 392.) 


“Art. 13. Les mémes peines s’appliqueront, dans le cas prévu par 
l’article 7 de la loi du 4 germinal an II, titre I1, aux bétiments au-dessous 
de cent tonneaux, surpris hors le cas de force majeure, dans les deux 
myriamétres des cétes, ayant 4 bord des marchandises prohibées.”” (Law 
of March 27, 1817, Ibzd., p. 409.) 


Great Britain. 


“XVIII. And be it further enacted by the authority aforesaid, That 
upon information to be given upon oath before any one or more of his 
Majesty’s justices of the peace in any county, city or liberty whatsoever, 
that any person or persons are or shall be lurking, waiting, or loitering 
within five miles from the sea coast, or from any navigable river, and that 
there is reason to suspect that they wait with intent to be aiding and 
assisting in the running, landing, or carrying away, any prohibited or un- 
customed goods, it shall and may be lawful to and for every such justice 
or justices to cause all such persons to come and be brought before him or 
them, and to grant his or their warrant or warrants for the apprehending 
such offender, and bringing him or them before any of his Majesty’s said 
justices of the peace; 

“XXII. And be it further enacted by the authority aforesaid, That 
from and after the twenty-fourth day of June, one thousand seven hundred 
and thirty-six, where any ship or vessel whatsoever coming or arriving 
from foreign parts, and having on board six pound of tea, or any foreign 
brandy, arrack, rum, strong waters, or other spirits whatsoever, in casks 
under sixty gallons (except only for the use of the seamen then belonging 
to and on board such ship or vessel, not exceeding two gallons for each 
seaman), shall be found at anchor, or hovering within the limits of any of 
the ports of this kingdom, or within two leagues of the shore, or shall be 
discovered to have been within the limits of any port, and not proceeding 
on her voyage, wind and weather permitting (unless in case of unavoidable 
necessity, and distress of weather . . . all such tea, foreign brandy, ar- 
rack, rum, strong waters and spirits, together with the chests, boxes, casks, 
and other package, whatsoever, containing the same goods, or the value 
thereof, shall be forfeited and lost... . 

“. . . beit further enacted by the authority aforesaid, That in case any 
foreign goods, wares, or merchandise, shall after the twenty-ninth day of 
September, one thousand seven hundred and thirty-six, by any ship, boat, 
or vessel be taken in at sea, or put out of any ship, boat or vessel whatso- 
ever, within the distance of four leagues from any of the coasts of this 
kingdom (whether the same be within or without the limits of any of the 
ports thereof) without payment of the customs and other duties due and 
payable for the same, . . . such goods, wares, and other merchandises, 
shall be forfeited and lost, and the master or other person having charge of 
such ship, vessel, or boat so taking in the same, and all such persons who 
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shall be aiding, assisting, or otherwise concerned in the unshipping or re- 
ceiving of the said goods, wares, or merchandises, shall forfeit treble the 
value thereof... .” (9 Geo. II, cap. 35-1736.) 


“XXXIII. And whereas by an act of Parliament, made in the ninth 
year of the reign of his late Majesty King George the Second, entitled, An 
Act for indemnifying persons who have been guilty of offences against the 
laws made for securing the revenue of customs and excise, and for the 
enforcing those laws for the future, and by other acts of Parliament since 
made, which are now in force, in order to prevent the clandestine landing 
of goods in this kingdom from vessels which hover upon the coasts thereof, 
several goods and vessels, in those laws particularly mentioned and de- 
scribed, are declared to be forfeited, if such vessels are found at anchor, or 
hovering within two leagues of the shore of this kingdom, without being 
compelled thereto by necessity or distress of weather; . . . be it enacted 
by the authority aforesaid, that from and after the twenty-ninth day of 
September, one thousand seven hundred and sixty-four, if any foreign ship 
or vessel whatsoever shall be found at anchor, or hovering within two 
leagues of the shore of any land, island, plantation, colony, territory or 
place, which shall or may be in the possession or under the dominion of His 
Majesty, his heirs or successors, in America, and shall not depart from the 
coast, and proceed upon her voyage to some foreign port of place, within 
forty-eight hours after the master or other person taking the charge of 
such ship or vessel shall be required so to do by any officer of His Majesty’s 
customs, ... 

“XXXV. ... itis hereby further enacted by the authority aforesaid, 
That from and after the twenty-ninth day of September, one thousand 
seven hundred and sixty-four, if any British ship or vessel shall be found 
standing into, or coming out from, either of those islands, or hovering or at 
anchor within two leagues of the coast thereof, or shall be discovered to 
have taken any goods or merchandizes on board at either of them, or to 
have been there for that purpose; such ship or vessel, and all the goods so 
taken on board there, shall be forfeited and lost, and shall and may be 
seized and prosecuted by any officer of His Majesty’s customs; .. .” 
Act of 4 Geo. III, c. 15. (1763.) 


“. . from and after the first day of October one thousand seven 
hundred and eighty-four, if any ship or vessel shall be found at anchor, or 
hovering within the limits of any of the ports of this kingdom, or within 
four leagues of the coast thereof, or shall be discovered to have been within 
the said limits or distance . . . having on board any goods whatsoever, 
liable to forfeiture, by any Act of Parliament, upon being imported into 
Great Britain, then not only all such goods, but also the ship or vessel on 
board which they shall be found as aforesaid, with all her guns, furniture, 
ammunition, tackle and apparel, shall be forfeited.”” (Act of 24 Geo. 
III, c. 47, I—1784.) 


“. . . That, from and after the passing of this act, every ship, vessel, 
and boat described in the said recited act, or any other act or acts passed 
for the extending the provisions thereof, or for the better prevention of 
smuggling, and which would, under and by virtue of any of the provisions 
of the said recited act, or any other such act or acts as aforesaid in force on 
and immediately before the passing of this act, be subject and liable to 
forfeiture for hovering, or being found or discovered to have been within 
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four leagues of the coast of Great Britain, shall, together with all goods 
laden on board, and the guns, furniture, ammunition, tackle, and apparel, 
be subject and liable to forfeiture if hovering, or found or discovered to 
have been within eight leagues of the coast of Great Britain, under any 
of the circumstances in the said recited act, or any other such act or acts 
as aforesaid, specified, described, or mentioned. . . .” (Act of 42 Geo. 
III, c. 82, I—1802.) 


“TX. And be it further enacted, That every commander, master, or 
other person having the charge of any vessel on board whereof the plague 
or other infectious disease or distemper highly dangerous to the health of 
His Majesty’s subjects shall actually be, shall be and is hereby required 
at all times when such vessel shall meet with any other vessel at sea, or 
shall be within two leagues of the coast of the United Kingdom, or the 
islands of Guernsey, Jersey, Alderney, Sark, or Man, to hoist a signal to 
denote that his vessel has the plague or other infectious disease or distem- 
per highly dangerous to the health of His Majesty’s subjects actually on 
board thereof, . . . on failure thereof such commander, master, or other 
person having charge of such vessel shall forfeit and pay for every such 
offence the sum of one hundred pounds.” (Actof 6 Geo. IV, c.78—1825.) 


“. . . Beit therefore enacted, That no goods shall be unladen from any 
ship arriving from parts beyond the seas at any port or place in the United 
Kingdom or in the Isle of Man, nor shall bulk be broken after the arrival 
of such ship within four leagues of the coasts thereof respectively, before 
due report of such ship and due entry of such goods shall have been made, 
and warrant granted, in manner hereinafter directed... .” (Act of 3 
and 4 William IV, c. 52-1833.) 


“CCXII. If any ship or boat, belonging wholly or in part to Her 
Majesty’s subjects, or having half the persons on board subjects of Her 
Majesty, shall be found or discovered to have been within four leagues of 
that part of the coast of the United Kingdom which is between the North 
Foreland, on the coast of Kent, and Beachy Head on the coast of Sussex, 
or within eight leagues of any other part of the coast of the United King- 
dom, or if any foreign ship or boat, having one or more subjects of Her 
Majesty on board, shall be found or discovered to have been within three 
leagues of the coasts of the United Kingdom, or if any foreign ship or boat 
shall be found or discovered to have been within one league of the coast of 
the United Kingdom or if any ship or boat shall be found or discovered to 
have been within one league of the Channel Islands, any such ship or boat 
so found or discovered, having on board or in any manner attached thereto, 
or having had on board or in any manner attached thereto, or conveying 
or having conveyed in any manner, ary spirits, . . . tea, tobacco, snuff, 
tobacco stalks, tobacco stalk flour, snuff work . . . the said spirits. . . 
and also the ship or boat, shall be forfeited. 

“CCXVII. When any ship or boat belonging wholly or in part to Her 
Majesty’s subjects, or having one-half of the persons on board being 
subjects of Her Majesty, shall be found within 100 leagues of the coast 
of the United Kingdom, and shall not bring to upon signal made by any 
vessel or boat in Her Majesty’s service or in the service of the revenue, 
hoisting the proper pendant and ensign in order to bring such ship or 
boat to, and thereupon chase shall be given, if any person or persons on 
board such ship or boat so chased, shall during the chase, . . . . throw 
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i pa any part of her lading, . . . such ship or boat shall be for- 
feited; ... 

“CCXVIII. If any ship or boat liable to seizure or examination under 
this or any act for the prevention of smuggling shall not bring to when re- 
quired so to do, . . . it shall be lawful for the captain, master or other 
person having charge or command of such vessel or boat in Her Majesty’s 
Navy, or employed as aforesaid (first causing a gun to be fired as a signal), 
to fire at or into such ship or boat, .. .”’ (Act of 16 and 17 Vict., c. 
107—1853.) 


“Tf any ship or boat shall be found or discovered to have been within 
any port, bay, harbor, river, or creek of the United Kingdom of the Channel 
Islands, or within three leagues of the coast thereof if belonging wholly or 
in part to British subjects, or having half the persons on board subjects 
of Her Majesty, or within one league if not British, having false bulkheads, 
false bows, double sides or bottom, or any secret or disguised place adapted 
for concealing goods, or any hole, tube, pipe, or device adapted for running 
goods, or having had on board or in any manner attached thereto, or 
conveying or having conveyed in any manner any spirits, tobacco, or 
snuff, in packages of any size and character in which they are prohibited 
to be imported into the United Kingdom or the Channel Islands, or any 
spirits or tobacco or snuff imported contrary to the customs acts, or any 
tobacco stalks, tobacco stalk flour, or snuff work, or which shall be found 
or discovered to have been within three leagues of any part of the coast of 
the United Kingdom from which any part of the lading of such ship or 
boat shall be or have been thrown overboard, or on board which any 
goods shall be or have been staved or destroyed to prevent seizure, every 


such ship or boat, together with any such spirits, tobacco, or snuff, 
tobacco stalks, tobacco stalk flour, or snuff or snuff work, and all pack- 
ages, casks, or other vessels containing the same and everything packed 
there in, and also any cordage or other articles adapted and prepared for 
slinging or sinking small casks, or any casks or other vessels whatsoever 
of less size or content than twenty gallons of the description used for the 


smuggling of spirits found on board, shall be forfeited; . . .””. (Customs 
Consolidation Act of 39 and 40 Vict., c. 36, sec. 179—1876.) 


This Act repealed the earlier “hovering laws.”’ 


Russia. 


Rules for sea-fishing industries in the Maritime Governor-Generalship. 
Division 1.—General Regulations. 


“1. Where the extent of the seashore radius is not defined by special 
international enactments or treaties, the present rules cover the coastal 
sea to a distance of three geographical miles (equals 12.02 marine miles 
equals 20.87 versts), counting from the line of lowest ebb tide or from the 
extremity of the coastal standing ice. 

“The present rules do not cover the Amur estuary from a line con- 
necting Cape Lazareff on the mainland to Cape Pogobi on the island of 
Saghalin, to a line connecting Cape Perovskiy on the mainland with the 
northern tributaries to the Baikal Gulf on the island of Saghalin. 

““2. The carrying on of sea-fishing industries is permitted (that is, the 
catching of fish and their preparation) on sites defined for this purpose, 
which constitutes special governmental quit-rent locations, and also from 
trading vessels. 
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“The trading sites, consisting of a defined area, shall be leased either: 
(1) for the catching and preparation of fish, with the right of fishing in the 
waters adjacent to the shore over a surface of the width of one marine 
mile; or (2) only for the preparation of fish, without the right of fishing. 

“Outside the limits of one marine mile from the shore the fishing shall 
be carried on from vessels with an arrangement of special permits. 

“The Chief Manager of Land Works and Agriculture, in agreement with 
the Maritime Governor-General, has a right to declare, for a definite time, 
separate rayons of the coastal waters as closed altogether to fishing, or to 
separate phases of fishing (catching fish or their preparation), and also to 
establish periods when fishing is not allowed.’”’ (Translation of extract 
from Russian law No. 1066 of May 29, 1911. 1912, U.S. For. Rel., p. 
1303.) 


Opinions and decisions 

“That the law of nations prohibits the exercise of any act of authority 
over a vessel in the situation of the Aurora, and that this seizure is, on that 
account, a mere marine trespass, not within the exception, cannot be ad- 
mitted. To reason from the extent of protection a nation will afford to 
foreigners to the extent of the means it may use for its own security does 
not seem to be perfectly correct. It is opposed by principles which are 
universally acknowledged. The authority of a nation within its own ter- 
ritory is absolute and exclusive. The seizure of a vessel within the range of 
its cannon by a foreign force is an invasion of that territory, and is a hos- 
tile act which it is its duty to repel. But its power to secure itself from 
injury may certainly be exercised beyond the limits of its territory. Upon 
this principle the right of a belligerent to search a neutral vessel on the 
high seas for contraband of war is universally admitted, because the bel- 
ligerent has a right to prevent the injury done to himself by the assistance 
intended for his enemy: so, too, a nation has a right to prohibit any com- 
merce with its colonies. Any attempt to violate the laws made to protect 
this right, is an injury to itself which it may prevent, and it has a right to 
use the means necessary for its prevention. These means do not appear 
to be limited within any certain marked boundaries, which remain the 
same at all times and in all situations. If they are such as unnecessarily 
to vex and harass foreign lawful commerce, foreign nations will resist their 
exercise. If they are such as are reasonable and necessary to secure their 
laws from violation, they will be submitted to. 

“In different seas, and on different coasts, a wider or more contracted 
range, in which to exercise the vigilance of the government, will be assented 
to. Thus in the Channel, where a very great part of the commerce to and 
from all the north of Europe, passes through a very narrow sea, the seizure 
of vessels on suspicion of attempting an illicit trade, must necessarily be 
restricted to very narrow limits; but on the coast of South America, seldom 
frequented by vessels but for the purpose of illicit trade, the vigilance of 
the government may be extended somewhat further; and foreign nations 
submit to such regulations as are reasonable in themselves and are really 
necessary to secure that monopoly of colonial commerce, which is claimed 
by all nations holding distant possessions. 

“Tf this right be extended too far, the exercise of it will be resisted. It 
has occasioned long and frequent contests, which have sometimes ended 
in open war. The English, it will be well recollected, complained of the 
right claimed by Spain to search their vessels on the high seas, which was 
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carried so far that the guarda costas of that nation seized vessels not in the 
neighborhood of their coasts. This practice was the subject of long and 
fruitless negotiations, and at length open war. The right of the Spaniards 
was supposed to be exercised unreasonably and vexatiously, but it never 
was contended that it could only be exercised within the range of the 
cannon from their batteries. Indeed, the right given to our own revenue 
cutters, to visit vessels four leagues from our coast, is a declaration that 
in the opinion of the American government, no such principle as that 
contended for has a real existence.’”’ (Marshall, C. J. in Church v. Hubbart 
(1804), 2 Cranch 187, 234.) 


“It is conceded that the legislation of every country is territorial; that 
beyond its own territory, it can only affect its own subjects or citizens. 
It is not easy to conceive a power to execute a municipal law, or to enforce 
obedience to that law without the circle in which that law operates. A 
power to seize for the infraction of a law is derived from the sovereign, 
and must be exercised, it would seem, within those limits which circum- 
scribe the sovereign power. The rights of war may be exercised on the 
high seas because war is carried on upon the high seas; but the pacific 
rights of sovereignty must be exercised within the territory of the sov- 
ereign. 

“Tf these propositions be true, a seizure of a person not a subject, or 
of a vessel not belonging to a subject, made on the high seas for a breach 
of a municipal regulation, is an act which the sovereign cannot authorize. 
The person who makes this seizure, then, makes it on a pretext which, if 
true, will not justify the act, and is a marine trespasser. To a majority 
of the court it seems to follow, that such a seizure is totally invalid; that 
the possession, acquired by this unlawful act, is his own possession, not 
that of the sovereign; and that such possession confers no jurisdiction on 
the court of the country to which the captor belongs.” (Marshall, C. J. 
in Rose v. Himely (1808), 4 Cranch 241, 279.) 


“Considering it, then, as settled that the French tribunal had juris- 
diction of property seized under a municipal regulation, within the terri- 
torial jurisdiction of the government of St. Domingo, it only remains for 
me to say whether it will make any difference if, as now appears to have 
been the case, the vessel were taken on the high seas, or more than two 
leagues from the coast. If the res can be proceeded against when not in 
the possession or under the control of the court, I am not able to perceive 
how it can be material whether the capture were made within or beyond 
the jurisdictional limits of France; or in the exercise of a belligerent or 
municipal right. By a seizure on the high seas she interfered with the 
jurisdiction of no other nation, the authority of each being there concur- 
rent. It would seem also that, if jurisdiction be at all permitted where 
the thing is elsewhere, the court exercising it must necessarily decide, 
and that ultimately, or subject only to the review of a superior tribunal 
of its own state, whether, in the particular case, she had jurisdiction, if 
any objection be made to it. And, although it be now stated, as a reason 
why we should examine whether a jurisdiction was rightfully exercised 
over the Sea Flower, that she was captured more than two leagues at sea, 
who can say that this very allegation, if it had been essential, may not 
have been urged before the French court, and the fact decided in the 
negative? And, if so, why should not its decision be as conclusive on this 
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as on any other point? The judge must have had a right to dispose of 
every question which was made on behalf of the owner of the property, 
whether it related to his own jurisdiction or arose out of the law of nations, 
or out of the French decrees, or in any other way: and, even if the reasons 
of his judgment should not appear satisfactory, it would be no reason for 
a foreign court to review his proceedings, or not to consider his sentence as 
conclusive on the property. 

“Believing, therefore, that this property was changed by its con- 
demnation at Guadaloupe, the original owner can have no right to pur- 
sue it in the hands of any vendee under that sentence, and the judgment 
below must, therefore, be affirmed. (Livingston, J.) 

“The other judges (except the Chief Justice) concurred. 

“Marshall, Ch. J., observed, that he had supposed that the former 
opinion delivered in these cases upon this point had been concurred in by 
four judges. But in this he was mistaken. 

“The opinion was concurred in by one judge. He was still of opinion 
that the construction then given was correct. . 

“He understood the expression en sortant, in the arréte, as confining the 
case of vessels coming out, to vessels taken in the act of coming out. If 
it included vessels captured on the return voyage, he should concur in the 
opinion now delivered. 

“However, the principle of that case [Rose v. Himely] is now overruled.”’ 
Hudson and Smith v. Guestier (1810), 6 Cranch 279, 280. 


“Tt would be monstrous to suppose that our revenue officers were 
authorized to enter into foreign ports and territories, for the purpose of 
seizing vessels which had offended against our laws. It cannot be pre- 


sumed that Congress would voluntarily justify such a clear violation of 
the law of nations. The arrest of the offending vessel must, therefore, 
be restrained to places where our jurisdiction is complete, to our own 
waters, or to the ocean, the common highway of all nations. It is said 
that there is a revenue jurisdiction, which is distinct from the ordinary 
maritime jurisdiction over waters within the range of a cannon shot from 
our shores. And the provisions in the collection act of 1799, which au- 
thorize a visitation of vessels within four leagues of our coasts, are referred 
to in proof of the assertion. But where is that right of visitation to be 
exercised? In a foreign territory, in the exclusive jurisdiction of another 
sovereign? Certainly not; for the very terms of the act confine it to the 
ocean, where all nations have a common right, and exercise a common 
sovereignty. And over what vessels is this right of visitation to be exer- 
cised? By the very words of the act, over our own vessels, and over foreign 
vessels bound to our ports, and over no others. To have gone beyond this, 
would have been an usurpation of exclusive sovereignty on the ocean, and 
an exercise of an universal right of search, a right which has never yet 
been acknowledged by other nations, and would be resisted by none with 
more pertinacity than by the American.” Story, J. in The Apollon (1824), 
9 Wheaton 362, 371. 


“Strictly speaking, the authority of a nation cannot extend beyond her 
own territory. By the common consent of nations this authority has 
been enlarged, where the sea is the boundary, to the distance of a cannon 
shot from the shore. Within these limits foreigners are protected, and 
prizes cannot rightfully be made of their vessels by enemies. But the 
right of the nation to protect itself from injury, by preventing its laws from 
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being evaded, is not restrained to this boundary. It may watch its coast 
and seize ships that are approaching it with an intention to violate its 
laws. It is not obliged to wait until the offense is consummated before 
it can act. It may guard against injury, as well as punish it. If indeed, 
in the exercise of this right, an unreasonable range was taken, other na- 
tions might object. But so long as it is confined to the seizure of vessels 
entering the port for which they are destined, it will not, it is presumed, 
form a just ground of complaint. Our own legislation authorizes revenue 
cutters to visit vessels four leagues from the coast; and the acts of Con- 
gress on this subject are a clear expression of the opinion of our govern- 
ment, that nothing in the law of nations prohibited them to confer such 
power on its cruisers. The case of Church v. Hubbart, 2 Cranch 187, de- 
cided in the Supreme Court of the United States, is almost that before 
the court.” Porter, J. in Cucullu v. Louisiana Ins. Co., Supreme Court 
of Louisiana (1827), 16 American Decisions 199, 207; 5 Martin, N. 8. 464. 


“The territorial limits of the State of South Carolina are the terri- 
torial limits of the judicial districts over which the District Court of the 
United States for South Carolina has jurisdiction for civil causes in Ad- 
miralty. . . . Its civil process runs throughout the whole state, and is 
confined to its territory. . . . The eastern boundary of the State of South 
Carolina, as fixed by her act of assembly is the Atlantic Ocean, including 
all the islands. Gen. Stat. S.C. par. 1... The arrest was made by the 
marshal of this court. Did he go outside of his bailiwick when he made it? 
If he did, the arrest was void. . . . The General Assembly, in its grant to 
the United States of land for the use of the jetties for Charleston bar, 
seemed to think that the high-water line was the boundary of exclusive 
state territory. . . . The place of the ship on the day of her arrest as 
estimated by the testimony of an expert with the use of the Coast Survey 
chart, was outside of this line. Not being intra fauces, she was not within 
the territory of the state. But it is urged that under the law of nations a 
portion of the sea adjacent to the shore is under the control of the littoral 
owner, and that the ship was within this limit. There are rights recog- 
nized by the law of nations over the sea in the nation whose territory is 
upon it. The extent of these rights, that is to say, how much of the sea 
they cover, has been uncertain. Some nations claim a marine league; 
others more, even up to thirty leagues. Perhaps the best way of stating 
it is that every nation has the right to control so much of the seas adjacent 
to its shores as is necessary for all purposes of revenue or of defense.’ 
The Hungaria (1889), 41 Fed. 109. The court held that the libel should 
be dismissed for want of jurisdiction. 

“We think it must be regarded as established that, as between na- 
tions, the minimum limit of the territorial jurisdiction of a nation over 
tide-waters is a marine league from its coast; that bays wholly within its 
territory not exceeding two marine leagues in width at the mouth are 
within this limit; and that included in this territorial jurisdiction is the 
right of control over fisheries, whether the fish be migratory, free-swim- 
ming fish, or free-moving fish or fish attached to or embedded in the soil. 
The open sea within this limit is, of course, subject to the common right 
of navigation; and all governments for the purpose of self-protection in 
time of war, or for the prevention of frauds on their revenue, exercise an 
authority beyond this limit.’”” (Manchester v. Massachusetts (1890), 
139 U. S. 240, 258.) 
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“The above-quoted provision of Section 2811 of the Revised Statutes has 
been in existence since 1799. So far as we are advised, there has been no 
decision against its validity. It evidences the exercise of a governmental 
power, the existence of which has been recognized by controlling authority. 
The case of Church v. Hubbart, 2 Cranch 187, 2 L. Ed. 249, involved 
questions as to the seizure of an American vessel by Portuguese officials 
while the vessel was four or five leagues from the shore of a South American 
Portuguese possession, for the purpose of carrying on an illicit trade with 
inhabitants of that possession. . . . 

“In view of the great length of time the above quoted provision of 
Section 2811 has been in existence and acted on, without complaint so far 
as appears by foreign nations whose vessels are affected by the exercise of 
the right which the provision asserts, and of the long-continued recogni - 
tion by the courts of the validity of the provision, for reasons disclosed, 
though not in cases calling for a decision on the question, we are of opin- 
ion that there is an absence of justification for the contention that the 
United States went beyond any power or jurisdiction with which it is 
vested in authorizing, for the protection of its revenue and the enforce- 
ment of its commercial regulations, such action as the statute in question 
provides for within four leagues of our coast. To sustain that contention 
would mean that a foreign vessel hovering near our coast, for the purpose 
of violating, or aiding in the violation of, our laws, would be, so long as 
it keeps more than three miles from shore, beyond the reach of reasonable 
and appropriate action by the government for the protection of its rights, 
not involving any needless or harassing interference with legitimate com- 
merce. The conclusion is that the seizure in question is not subject to 
be declared invalid on the ground that it was made more than three miles 
from the Florida coast.”” (Walker, J. in United States v. Bengochea, et al., 
C. C. A. 5th (1922), 279 Fed. 537, 539.) 


“In view of the activities of the master and schooner in introducing 
liquor into the commerce of the United States by hovering on the coast 
and unloading into smaller craft within four leagues of the land, she sub- 
jected herself to the jurisdiction of this court and may be proceeded against 
for forfeiture.” (Hazel, J.in The Henry L. Marshall, District Court, S. D. 
ae York (1922), 286 Fed. 260, 266. Aff’d, C. C. A. 2nd (1923), 292 
Fed. 486.) 


“Tt should be plainly said that pretensions of right to seize foreign ves- 
sels beyond our territorial limits which have been made and in some cases 
acted upon by our Coast Guard and revenue officers far exceed anything 
which can fairly be claimed under international law as it now exists. The 
many and weighty authorities on this point referred to in 1 Moore’s 
Digest of International Law, p. 725, et seq., leave no room for doubt as to 
the present state of the law. International law applies on all the seas and 
coasts of the world, and its settled principles ought not to be subverted by 
the exigencies, perhaps temporary, of a single nation on a particular coast. 
The seizure seems to me to have been wholly illegal, and on all the evidence 
I so find and rule.” (Morton, J. in The Marjorie E. Bachman, District 
Court, Massachusetts (1925), 4 F. (2d) 405, 407.) 


“Tt is contended as a matter of law that, irrespective of the treaty, this 
court has jurisdiction over offenses against our laws committed in times of 
peace by foreign vessels and citizens on the high seas. Church v. Hubbart, 
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2 Cranch 187, 2 L. Ed. 249, is chiefly relied upon. That case seems per- 
haps to have been a case involving in some respects relations resembling 
those of belligerents, where entirely different rules apply to extraterritorial 
rights of seizure; but if regarded as sanctioning the general right to seize 
a foreign vessel on the high seas for offenses against our laws, it is not in 
accord with the later cases of Rose v. Himely, 4 Cranch 241, 2 L. Ed. 608, 
The Antelope, 10 Wheat. 66, 6 L. Ed. 268, and the implications of the 
decision of the Supreme Court in the case of In re Cooper, 143 U.S., at 
p. 498, 12S. Ct. 453, 36 L. Ed. 232, as well as the opinion of Sir William Scott, 
in Le Louis, 2 Dodson (Adm. Cas.) 210.”” (Augustus N. Hand, J. in The 
Sagatind, District Court, S. D., New York (1925), 4 F. (2d) 928, 931.) 


“Tt is true that the present act does not in terms say that the master 
shall be subject to the penalty when he fails on demand to produce his 
manifest ‘upon arrival within four leagues of the coast.’ But Section 581 
of the Tariff Act of 1922 authorizes the Coast Guard to board a vessel at 
any place within four leagues of the coast. Section 584 then penalizes 
‘any master of a vessel . . . bound to the United States who does not 
produce the manifest to the officer demanding the same’ and provides that 
if any merchandise therein is not manifested the master shall be liable to a 
penalty equal to the value of the merchandise found. 

“In my opinion, the vessel referred to in Section 584 is a vessel bound 
to the United States and ‘within four leagues of the coast’ as described in 
Section 581.” (Augustus N. Hand, J.in The Mistinguette (1926), 14 F. 
(2d) 753.) 

“This authority has been exercised for national self-protection. The 
right of visitation and search, provided for in acts of Congress, of ships 
bound for the United States, is based upon the same notion. The right 
to stop and search travelers at an international boundary, and the right 
to visit and search vessels bound for the United States within territorial 
waters, or within 4 leagues of the shore, is, in either case, a reasonable 
exercise of the right of search within the Fourth Amendment, whether 
the officer exercising it has reasonable cause to believe that the individual 
or vessel entering the country or bound to one of its ports is violating its 
laws or not. Laws conferring such rights have existed since the founda- 
tion of the government. 

“But no act of Congress has ever undertaken to authorize the visitation 
and search in time of peace of vessels on the high seas beyond the 12-mile 
limit, ... 

“From what is said in these early decisions, taken in connection with 
the statute here under consideration, it is clear that the right of visitation 
and search of American or foreign vessels on the high seas and beyond the 
12-mile limit does not exist, but that any person may, at his peril, seize a 
vessel forfeited for an infraction of our laws to the use of the government, 
for the purpose of enforcing the forfeiture, and, if the government adopts 
his act and proceeds to enforce the forfeiture by legal process, his act of 
seizure will thereby become lawful, the same as though he had originally 
been authorized by act of Congress to make the seizure. But, if the gov- 
ernment fails to adopt his act and institute legal proceedings to enforce the 
forfeiture, his act is illegal, for he had no authority, statutory or otherwise, 
to make the seizure. And this is so, whether the person making the 
seizure had probable cause to believe that the vessel was violating our 
laws and was a subject of forfeiture, and for the same reason.”’ (Bingham, 
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J. in Lee, et al. v. United States, C. C. A., 1st Circuit (1926), 14 F. (2d) 400, 
404.) 


“Conceding that the criminal laws of the United States such as the 
National Prohibition Act are not effective more than three miles from the 
shore, nevertheless, from the earliest times, the United States has claimed 
and exercised jurisdiction over the marginal sea to at least four leagues for 
the purpose of enforcing her revenue and customs laws. Jurisdiction was 
so assumed by the Act of March 2, 1799 (1 Stat. 646, §25), and continued 
to the present day by various tariff and customs administrative acts. 
Great Britain also claimed the same extent of territory by the Hovering 
Act of 1736, 9 George 2nd, CAP. 35, and doubtless, every maritime nation 
claims the same right. The Supreme Court has recognized the right of a 
nation to enforce her customs and navigation laws on the high seas beyond 
the three-mile limit. Church v. Hubbart, 2 Cranch 187, 2 L. Ed. 249. 
And we have so held in United States v. Bengochea, 279 F. 537, a case in 
all its essential features similar to this one. 

“It is evident that the Island Home was loaded with a cargo intended 
to be introduced into the United States by those on board. This could be 
done by the use of small boats after arriving within a convenient distance 
from the coast as well as by sailing into a harbor and there unloading on 
lighters or at a wharf. When she reached a point within four leagues of 
the shore she was as much within the jurisdiction of the United States as 
if actually in port, and was required to observe all the customs laws and 
regulations.” (Arch, et al. v. the United States. The Island Home, 
C. C. A., 5th Circuit (1926), 13 F. (2d) 382, 384.) 


Cf. also The Cherie, Ducos, et al. v. U. S., C. C. A., Ist Cireut (1926), 13 
F. (2d) 992; dissenting opinion of Bingham, J. Ford, et al. v. U. S. (The 
Quadra), District Court, 8. D. Cal. (1925), 3 F. (2d) 643; opinion of Partridge, 
J. The Rosalie M., District Court S. D. Texas (1925), 4 F. (2d) 815; opinion 
of Hutchison, J. United States v. Bentley, et al. (1926), 12 F. (2d) 466. 
Maul v. U. S. (The Underwriter), U. S. Supreme Court (1927), 274 U.S. 
501, 523; concurring opinion of Brandeis, J. U.S. v. Ferris, et al. (The 
Federalship), District Court, N. D. Cal. (1927), 19 F. (2d) 925; opinion of 
Bourquin, J. U.S. v. Schouweiler (The Hakadate), District Court, 8. D. 
Cal. (1927), 19 F. (2d) 387; opinion of James, J. 


Great Britain. 


“Upon a principle much more just in itself and more temperately ap- 
plied, maritime states have claimed a right of visitation and enquiry 
within those parts of the ocean adjoining their shores, which the common 
courtesy of nations has for their common convenience allowed to be con- 
sidered as parts of their dominions for various domestic purposes, and 
particularly for fiscal and defensive regulations more immediately affecting 
their safety and welfare. Such are our hovering laws, which within cer- 
tain limited distances more or less moderately assigned, subject foreign 
vessels to such examination. This has nothing in common with a right of 
visitation and search upon the unappropriated parts of the ocean.” 
Sir William Scott (Lord Stowell) in Le Louis, 2 Dodson Adm. Rep. 210, 
245 (1817). 
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“This was an information on the above Statute charging that a certain 
vessel . . . being a Prize vessel . . . was found on the high seas within 
one league of the coast of the United Kingdom having on board spirits 
in illegal packages. At the trial it appeared that the vessel unshipped 
cargo by boats at a greater distance than one league from the shore, but 
she afterwards came within that distance. The jury found a verdict for 
the Crown. A new trial was moved (by J. Jarvis) on the ground that to 
bring a vessel within the penalty awarded by the Statute it is necessary 
that the vessel should have been within a league of the shore having 
on board while within one league the prohibited articles. (Lord Abinger 
said: ‘According to your argument, if the vessel came within 100 yards 
of the proscribed limits, the vessel would be safe’.) 

“A new trial was therefore refused, Lord Abinger saying: ‘It does not 
appear to the Court that there is any ground for the distinction made by 
Mr. Jarvis and the Court is of opinion that the circumstances of the vessel 
having had goods on board before she came within the limited distance 
must be considered by the statute as applicable only to the particular 
voyage and cannot, therefore, let in what would appear, according to Mr. 
Jarvis’ argument, to be an absurdity, viz., that because some twenty years 
ago a vessel might have had on board a contraband cargo, on her appear- 
ance in the same seas with a legal shipment she would be liable to seizure. 
The Statute applies to the particular voyage only and we take the meaning 
of it to be clearly, that supposing a vessel to discharge her goods without 
the limited distance and then to follow them within it, to receive back the 
boats and crew on their return, the case would be clearly within the 
Statute.’” (Attorney General v. Schiers, et al., 1835, 1 Gale 223.) 


ARTICLE 21 


A state may continue on the high sea the pursuit of a vessel of another 
state and may effect its arrest for a violation of its law, if such pursuit was 
begun while the vessel was in the territorial waters of that state. 


COMMENT 


There is considerable authority for the proposition that a State may con- 
tinue on the high sea a pursuit begun in territorial waters. If a vessel is 
found within territorial waters under circumstances justifying its arrest for 
an offense committed there or elsewhere over which the state pursuing has 
jurisdiction and if the vessel attempts to escape and is pursued, there seems 
to be no sound basis for asserting that it obtains sanctuary by crossing the 
three-mile limit. The situation is unlike that upon land where the offender 
by crossing the boundary line passes from one jurisdiction to another. The 
continuation of the pursuit on the high sea does not infringe upon the 
territorial sovereignty of any other State. 

If the vessel succeeds in entering the territorial waters of its own or of 
any third State, the pursuit must cease. It is not believed that States would 
readily accept the proposition that the pursuing vessel may hover outside the 
foreign territorial waters and resume the pursuit if the offending vessel again 
take to the high sea. Once the pursuit is interrupted, the right to pursue 
should cease. Continuity of pursuit is an essential element of the right 
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described in this Article and for this reason the term ‘‘hot pursuit’’ has been 
generally used. It would be unreasonable to assert that the pursuing vessel, 
after an interruption of the pursuit, could continue to cruise the high sea 
and thereafter arrest the offending vessel whenever and wherever it might 
be found. On the other hand, the right to continue the pursuit should not 
be limited to any definite area of contiguous high sea. The insistence upon 
an unbroken pursuit and the termination thereof when the pursued vessel 
enters foreign territorial waters, are sufficient safeguards. 

It has been suggested (in The Vinces (1927) 20 F. (2d) 164) that the right 
of hot pursuit should apply not only when the pursuit is begun in territorial 
waters but also when it is begun in the area outside the three-mile limit 
within which certain jurisdictional acts may be performed. If this area 
were delimited in terms of miles, such a provision might be desirable, but it 
is unnecessary here in view of the position taken in Article 20. 

The drafts prepared by Herr Schiicking, 1926, by the Institut de Droit 
International, 1928, and by the American Institute of International Law, 
1927, contain provisions requiring that in case of arrest in course of hot 
pursuit on the high sea notice shall be given to the authorities of the State 
whose flag the vessel flies. Although such an act of international courtesy 
may well be desirable in all cases of lawful seizure on the high sea, whether 
under this article or under Article 20, it is not believed that such action 
should be made compulsory. 


Diplomatic and other statements 
United States. 


“Tt does not follow, however, that this Government is entirely without 
power to protect itself from the abuses committed by hovering vessels. 
There may be such a direct connection between the operation of the ves- 
sel and the violation of the laws prescribed by the territorial sovereign 
as to justify seizure even outside the three-mile limit. This may be illus- 
trated by the case of ‘hot pursuit’ where the vessel has committed an 
offense against those laws within territorial waters and is caught while 
trying to escape. The practice which permits the following and seizure 
of a foreign vessel which puts to sea in order to avoid detention for viola- 
tion of the laws of the State whose waters it has entered, is based on the 
principle of necessity for the ‘effective administration of justice.’ (West- 
lake, Part I, p. 177.) And this extension of the right of the territorial 
state was voted unanimously by the Institute of International Law in 
1894.”” (Address of Secretary Hughes, New York City, January 23, 1924, 
reprinted in 18 Amer. Jour. Int. Law, pp. 229, 231-232.) 


Great Britain. 


“‘Sir Charles Russell.—Take again the pursuit of vessels out of the terri- 
torial waters, but which have committed an offence against municipal law 
within territorial waters—which is a case which my learned friend and 
myself (and I have no doubt my learned friends on the other side), have 
had frequent occasion to consider. Here, again, there is a general consent 
on the part of nations to the action of a State pursuing a vessel under such 
circumstances, out of its territorial waters and on to the high sea. 
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“Senator Morgan.—You mean a consent by acquiescence? 

‘Sir Charles Russell.—A consent by acquiescence. 

“The President.—And not in every case? 

“‘Sir Charles Russell.—No, certainly not in every case. I will state— 
although not perhaps exhaustively—some of the leading conditions. For 
instance, one condition is it must be a hot pursuit—that is to say, a nation 
cannot lie by for days or weeks and then say: ‘ You, weeks ago, committed 
an offence within the waters, we will follow you for miles, or hundreds of 
miles, and pursue you.’ As to that, it must be a hot pursuit, it must be 
immediate, and it must be within limits of moderation. In other words, 
we are still considering the character of the act which is not defined by 
International law, which is not a strict right by International law, but which 
is something which nations will stand by and see done, and not interpose if 
they think that the particular person has been endeavoring to commit a fraud 
against the laws of a friendly Power.”’ (Argument of Sir Charles Russell, 
Attorney General of Great Britain, in the Fur Seal Arbitration. 13 Pro- 
ceedings, p. 300; p. 1079 of the original report.) 


Treaties and conventions 


Treaty of Helsingfors, signed August 19, 1925, for the Suppression of the 
Contraband Traffic in Alcoholic Liquors, between Germany, Denmark, 
Esthonia, Finland, Latvia, Lithuania, Norway, Poland and the Free City 
of Danzig, Sweden, and the Union of Socialist Soviet Republics: 

“Article 9. The Contracting Parties undertake te raise no objection 
to the application by any of them of its laws, within a zone extending to 
twelve nautical miles from the coast or from the exterior limit of the 
archipelagoes, to vessels which are obviously engaged in contraband traffic. 
If a vessel suspected of engaging in contraband traffic is discovered in the 
enlarged zone hereinbefore described, and escapes out of this zone, the 
authorities of the country exercising control over the zone in question 
may pursue the vessel beyond such zone into the open sea and exercise the 
same rights in respect of it as if it had been seized within the zone. 

“These stipulations are adopted without prejudice to the attitude 
taken by each of the Contracting Parties with regard to the legal princi- 
ples governing territorial and customs zones.” 

“Final Protocol Ad Article 9. . . . The German, Esthonian and Polish 
Delegates declare that their Governments approve the provisions of Arti- 
cle 9 on the supposition that legitimate navigation is not obstructed thereby 
and that the stipulation contained in paragraph 2 of this Article does not 
in any way imply the recognition ipso facto of such a right of pursuit— 
whether outside the limit of the territorial waters or outside the zone 
provided for in paragraph 1.” (42 L. N. T.S., 75, 79, 85.) 


Opinions and decisions 


United States. 

“In considering these points, it is necessary to ascertain what are the 
rights and duties of armed and other ships, navigating the ocean in time 
of peace. It is admitted that the right of visitation and search does not, 
under such circumstances belong to the public ships of any nation. This 
right is strictly a belligerent right, allowed by the general consent of na- 
tions in time of war, and limited to those occasions. It is true that it has 
been held in the courts of this country, that American ships, offending 
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against our laws and foreign ships, in like manner, offending within our 
jurisdiction, may, afterwards, be pursued and seized upon the ocean, and 
rightfully brought into our ports for adjudication. This, however, has 
never been supposed to draw after it any right of visitation or search. 
The party, in such case, seizes at his peril. If he establishes the forfeiture, 
he is justified. If he fails, he must make full compensation in damages.” 
(Story, J. in The Marianna Flora, U.S. Supreme Court (1826), 11 Wheat. 
1, 42.) 


“The North, 37 Canada Supreme Court Reports 385, decided by the 
Supreme Court of Canada, did not hold that a vessel which has violated 
the Canadian laws when within the jurisdiction of the Dominion might 
be seized on the high seas and brought into an admiralty court for condem- 
nation unless the seizure was the result of a pursuit of the vessel when she 
was found committing depredation within the territorial jurisdiction and 
attempted toescape. Such aruling would have been contrary to the settled 
doctrine of the English Courts laid down by Sir William Scott in Le Louis, 
2 Dodson (Adm. Cas.) 210. Seizure of foreign vessels when thus pursued 
is justified by well-known doctrines of International Law.” (See The 
Homestead, District Court, 8. D., New York (1925), 7. F. (2d) 413, 415.) 


“Under the provisions of this section, it is clear that the officers of the 
Mascoutin had undoubted authority to hail the Vznces and stop and 
arrest her, if necessary, while she was within the 12-mile limit and this is 
practically conceded. But in this case the Vinces was hailed within the 
12-mile limit and pursued and captured beyond it, and the precise ques- 
tion is whether such a seizure is lawful. Bearing in mind the funda- 
mental principles upon which the right to exercise extraterritorial juris- 


diction is based, I am convinced that under the facts of this case, the 
seizure was lawful. It is the duty of every foreign vessel bound for the 
United States, coming within the 12-mile limit, to submit to search and 
seizure by the lawful authorities of the United States. If this right may 
be defeated simply by escaping beyond the limit, then the object to be 
attained would in many cases be absolutely frustrated. 


“We are not concerned here with any question of an entire escape, or 
the case of reaching the territorial waters of the home nation of the vessel 
pursued, or of some other nation; for here there was a continuous hot pur- 
suit and a capture on the high seas. The act itself provides that, in case 
of an escape or an attempted escape, the government officers may pur- 
sue and arrest any person engaged in any breach or violation of any laws 
of the United States. Could it have been the purpose of Congress to 
confine the pursuits to the 12-mile limit? Certainly the act does not in 
terms thus limit the right of pursuit. The act gives the right to board, 
search, and seize, and this carries with it the right of such pursuit as is 
necessary to effect those objects, and the vessel escaping or attempting to 
escape cannot by such act defeat those rights.” (Cochran, J. in The 
Vinces (1927), 20 F. (2d) 164, 173.) 


“The Validity of the Seizure. On this question, the contention in be- 
half of the vessel is (1) that, as she was admittedly beyond the 3-mile 
limit at all times, she had not committed a crime within the territorial 
limits of the United States, and was therefore not subject to seizure; and 
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(2) that under the Treaty with Great Britain of May 22, 1924, 43 Stat. 
1761, seizure is authorized only when it appears that the vessel is within 
one hour’s sailing distance of shore and has committed or is attempting to 
commit an offense against the laws of the United States which prohibit 
the importation of alcoholic beverages. No point is made that the vessel 
was actually overhauled and the seizure actually made beyond the hour’s 
sailing distance and beyond the 12-mile limit, if she was within these lim- 
its when signaled; and we think it is clear, under the “hot pursuit’ doc- 
trine, that if the right of seizure existed at the time the vessel was sig- 
naled, the right was not lost because she had succeeded in getting farther 
from shore in her attempt to run away. Hudson v. Guestier, 6 Cranch, 
281, 3 L. Ed. 224; Ship North v. King, 37 Can. Sup. Ct. 385, 3 Ann. Cas. 
806 ; Jurisdiction at the Maritime Frontier, by Edwin D. Dickinson, Harvard 
Law Review, Nov., 1926, and citations in notes 80 and 81.”’ (Gillam v. 
United States (1928), 27 F. (2d) 296, 299.) 


Canada. 


“. . . The right of hot pursuit of a vessel found illegally fishing within 
the territorial waters of another nation being part of the law of nations 
was properly judicially taken notice of and acted upon by the learned 
judge in this prosecution.” (The North (1906), 37 Canada Supreme 
Court Reports, 385.) 


International. 


“That the policy of the defendant party according to which it was 
permitted to a war ship of a state to pursue beyond territorial waters a 
vessel whose crew had rendered themselves guilty of an illegal act in 
territorial waters or on the territory of that State could not be regarded 
as conforming to international law, since the jurisdiction of a State does 
not extend beyond the limits of the territorial sea, unless this rule had been 
derogated by a special convention.”’ Asser, Arbitrator in the case of the 
James Hamilton Lewis, 1902, U. S. For. Rel., Appendix, I, pp. 454, 456. 
Cf. the Arbitrator’s identical language in the case of the C. H. White, 
ibid., pp. 459, 462. 


Cf. also award of the United States and Chile Claims Commission under 
the Convention of August 7, 1892, in the case of the tata, 2 Moore, Digest, 
p. 985. 


ARTICLE 22 


The term vessel, as used in this convention, unless otherwise indicated, 
means a privately owned and privately operated vessel or a vessel the legal 
status of which is assimilated to that of such a vessel. 


COMMENT 


The definition and classification of vessels has been attempted from time 
to time. In the 20th century definition has become more important. At 
the Hague Conference of 1907 it was considered in various aspects. (Deux- 
iéme Conférence Internationale de la Paix, Tome III, pp. 847, 863.) The 
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practice of grarting governmental subsidies and making arrangements for 
use of private vessels by the state in time of war has been from time to time 
questioned. 

In 1909 at the International Naval Conference an interpretation of the 
words “‘navires de commerce’”’ was requested and it was explained “que les 
navires se divisent en deux catégories: (1) les navires d’Etat; (2) les navires 
privés. Dans le terme ‘Navires privés’ nous comprenons toute espéce de 
navire privé (les navires de commerce, les yachts des particuliers,”’ &c.). 
(Parl. Papers, Misc. No. 5 (1909), Cd. 4555, p. 221.) 

The World War led many states to define vessels of war with the presump- 
tion that other vessels were to be regarded as vessels of peace. Compli- 
cations arose because of government operation of merchant vessels and 
because of the arming of private merchant vessels. As this article has 
reference only to the time of peace, the problems of war are not considered. 
The status of merchant vessels may, however, be conditioned by the 
ownership. 

The British Territorial Waters Jurisdiction Act of 1878 states: “‘Ship’ 
includes every description of ship, boat or other floating craft.” (Terri- 
torial Waters Jurisdiction Act, 1878, 41 and 42 Vict., c. 73, §7.) 

There is no difficulty in regard to vessels engaged in public service such as 
vessels of war, hospital ships, lighthouse vessels, vessels carrying the head 
of a state, etc. These are entitled to the widest possible immunity from local 
jurisdiction. (See Article 19.) 

In an exchange of notes of May 31, 1928, the United States and Japan 
agreed that the term “ private vessel’’ used in a treaty of that date, ‘signifies 
all classes of vessels other than those owned or controlled by the Japanese 
Government and used for governmental purposes for the conduct of which 
the Japanese Government assumes full responsibility.”” (70 Congressional 
Record, p. 2374.) 

When a state enters into ordinary trade and commercial undertakings 
or makes no distinction between public and private property treatment, 
government owned or operated vessels in a foreign port may become a 
matter of policy. Manifestly if a state-owned vessel engaged in trade is to 
have all the exemptions of a vessel in the public service, many changes in the 
economics of maritime commerce would be introduced. In the case of the 
Porto Alexandre, Lord Justice Bankes said: 


“In the days when the early decisions were given, no doubt what 
were called Government vessels were confined almost entirely, if not 
exclusively, to vessels of war. But in modern times sovereigns and sov- 
ereign states have taken to owning ships, which may to a still greater ex- 
tent be employed as ordinary trading vessels engaged in ordinary trading. 
The fact of itself indicates the growing importance of the particular ques- 
tion, if vessels so employed are free from arrest.’’ ({1920], Probate, 30, 34.) 


The subject of immunity of state-owned ships has been discussed by the 
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International Maritime Committee at its sessions and by other international 
bodies. The attempts to apply the principles set forth in 19th century cases 
to the 20th century conditions shows the need of international agreement 
on the status of vessels other than privately owned and operated vessels 
when engaged in commerce. 

This is a distinct problem which the Brussels Convention concerning the 
Immunities of State-owned Ships (15 Rev. de Droit Maritime Comp. 862) 
of April 10, 1926, proposes to cover, if it comes into effect, and the issue is 
not considered in this draft. 

Article 1 of the Brussels Convention provides: 


“Les navires de mer appartenant aux Etats ou exploités par eux, les 
cargaisons leur appartenant, les cargaisons et passagers transportes par- 
les navires d’Etat, de méme que les Etats qui sont propriétaires de ces 
navires, ou qui les exploitent, ou qui sont propri¢taires de ces cargaisons, 
sont soumis, en ce qui concerne les reclamations relatives 4 ]’exploitation 
de ces navires ouau transport de ces cargaisons, aux mémesrégles de respon- 
sabilité et aux mémes obligations que celles applicables aux navires, car- 
gaisons et armements privés. 


ARTICLE 23 


Any dispute between states parties to this convention, with respect to the 
interpretation or application of the provisions of this convention, which is 


not settled by negotiation and which is not referred to arbitration under a 
general or special arbitration treaty, shall be referred to the Permanent 
Court of International Justice, and may be brought before the Permanent 
Court of International Justice by either party to the dispute. 


COMMENT 


This is an identic article included in the conventions on nationality, terri- 
torial waters and responsibility of states. One of the objects of the codifica- 
tion is to clarify the law which may be applied by international tribunals. 
This is the more important because of the extent to which the Optional 
Clause of the Statute of the Permanent Court of International Justice has 
been accepted by states. If the object is to be achieved, it would seem that 
any convention constituting a part of a code of international law should pro- 
vide for the application of the provisions of the convention by international 
tribunals. 

This article would incorporate such a provision in the convention. It is 
hardly necessary to say what is a dispute “ with respect to the interpretation 
and application of the provisions of this convention.’”’ See, however, Judg- 
ment No. 2 of the Permanent Court of International Justice (Publications of 
the Court, Series A, No. 2, p.11). Nor is it necessary to say when a dispute 
“is not settled by negotiation.” On this subject reference may be made to 
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Judgment No. 2 of the Permanent Court of International Justice (Publica- 
tions of the Court, Series A, No. 2, p.13). In the first instance the parties to 
a dispute should have the choice of the tribunal to apply the law, but failing 
that agreement, the Permanent Court of International Justice would seem 
the tribunal which ought to be given competence. 

Similar provisions have been included in many of the multipartite conven- 
tions concluded at Geneva in recent years. It is common to include in 
conventions which may require interpretation and application to concrete 
cases, a provision for the obligatory determination of issues arising under 
them which cannot be settled by diplomacy. See, for example, Article 13 
of the Statute on the Freedom of Transit adopted by the Barcelona Confer- 
ence on April 14, 1921, which provides: 

“Any dispute which may arise as to the interpretation or application of 
this Statute, which is not settled directly between the parties themselves, 
shall be brought before the Permanent Court of International Justice, 


unless, under a special agreement or a general arbitration provision, steps 
are taken for the settlement of the dispute by some other means.” 


The Slavery Convention, opened for signature at Geneva on September 25, 
1926, contains the following provision (Article 8): 


“The High Contracting Parties agree that disputes arising between 
them relating to the interpretation or application of the Convention shall, 
if they can not be settled by direct negotiation, be referred for decision to 
the Permanent Court of International Justice. In case either or both of 
the States Parties to such a dispute should not be parties to the Protocol 
of December 16th, 1920, relating to the Permanent Court of International 
Justice, the dispute shall be referred, at the choice of the Parties and in 
accordance with the constitutional procedure of each State, either to the 
Permanent Court of International Justice or to a court of arbitration con- 
stituted in accordance with the Convention of October 18th, 1907, for the 
Pacific Settlement of International Disputes, or to some other court of 
arbitration.” 


APPENDIX No. 1. 


Amended Draft Convention communicated to various Governments by the League of 
Nations Committee of Experts for the Progressive Codification of International Law, 
with Questionnaire No. 2, January 29, 1926. 

(League of Nations Document, C. 196. M. 70. 1927. V, p. 72.) 


ARTICLE 1 
The character and extent of the rights of the riparian State 
The State possesses sovereign rights over the zone which washes its coast, in so far as, 
under general international law, the rights of common user of the international community 
or the special rights of any State do not interfere with such sovereign rights. 
Such sovereign rights shall include rights over the air above the said sea and the soil and 
subsoil beneath it. 


ARTICLE 2 


Extent of the rights of the riparian State 

The zone of the coastal sea shall extend for three marine miles (60 to the degree of latitude) 
from low-water mark along the whole of the coast. Beyond the zone of sovereignty, States 
may exercise administrative rights on the ground either of custom or of vital necessity. 
There are included the rights of jurisdiction necessary for their protection. Outside the 
zone of sovereignty no right of exclusive economic enjoyment may be exercised. 

Exclusive rights to fisheries continue to be governed by existing practice and conventions. 


ARTICLE 3 
International Waters Office 
(Suppressed. ) 
ARTICLE 4 
Bays 
In the case of bays which are bordered by the territory of a single State, the territorial sea 
shall follow the sinuosities of the coast, except that it shall be measured from a straight line 
drawn across the bay at the part nearest to the opening towards the sea where the distance 
between the two shores of the bay is ten marine miles, unless a greater distance has been es- 
tablished by continuous and immemorial usage. The waters of such bays are to be assimi- 
lated to internal waters. 
In the case of bays which are bordered by the territory of two or more States, the territorial 
sea shall follow the sinuosities of the coast. 


ARTICLE 5 

Islands 

If there are natural islands, not continuously submerged, situated off a coast, the inner 
zone of the sea shall be measured from these islands, except in the event of their being so far 
distant from the mainland that they would not come within the zone of the territorial sea if 
such zone were measured from the mainland. In such case, the island shall have a special 
territorial sea for itself. 

In the case of archipelagoes, the constituent islands are considered as forming a whole and 
the width of the territorial sea shall be measured from the islands most distant from the 


centre of the archipelago. 
ARTICLE 6 


Straits 
The régime of straits at present subject to special conventions is reserved. In straits of 
which both shores belong to the same State, the sea shall be territorial, even if the distance 
between the shores exceeds ten miles, provided that that distance is not exceeded at either 
entrance to the strait. 
366 
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Straits not exceeding ten miles in width whose shores belong to different States shall form 
part of the territorial sea as far as the middle line. 


ARTICLE 7 

Pacific passage 

All vessels without distinction shall have the right of pacific passage through the territorial 
sea. In the case of submarine vessels, this right shall be subject to the condition of passage 
on the surface. The right of passage includes the right of sojourn in so far as the latter may 
be necessary for navigation. For the sojourn of warships, see Article 12. 

The right of free passage includes the right of passage for persons and goods independently 
of the right of access to the foreign mainland. 


ARTICLE 8 
Coasting trade 

(Suppressed.) 

ARTICLE 9 
Jurisdiction 

Vessels of foreign nationalities passing through territorial waters shall not thereby become 
subject to the civil jurisdiction of the riparian State. 

Further, crimes and offences committed on board a foreign vessel passing through territo- 
rial waters by persons on board such vessels against persons or things also on board shall, as 
such, be exempt from the jurisdiction of the riparian State. 

Offences, the consequences of which are not confined to the vessel or the persons belonging 
to it, are subject to the criminal jurisdiction of the riparian State in so far as they constitute 
offences against its established law and its tribunals have competence to deal with them. 
As offences the consequences of which are not confined to the vessel or the persons belonging 


to it, shall be considered all offences which disturb the peace or public order in the territorial 
sea. 


ARTICLE 10 
Regulations 

Within its territorial waters, the riparian State shall have full powers of legislation and 
administration in all domains of public activity, subject to the restrictions imposed by the 
present Convention, and may employ all measures of constraint necessary to ensure respect 
for its jurisdiction so as to permit it to deal with offences. 

The riparian State shall have the right to continue on the high seas the pursuit of a vessel 
commenced within its territorial waters and to arrest and bring before its Courts a vessel 
which has committed an offence within its territorial waters. If, however, the vessel is cap- 
tured on the high seas, the State whose flag it flies shall be notified immediately. The pur- 
suit shall be interrupted as soon as the vessel enters the territorial waters of its own country 
or of a third Power. The right of pursuit is extinguished as soon as the vessel has entered a 
port of its own country or of a third Power. 

Within the territorial waters no dues of any kind may be levied, except dues intended 
solely to defray expenses of supervision and administration. Such dues or charges shall be 
levied under conditions of equality. Ships which have only entered territorial waters under 
pressure of force majeure, or because they are in distress, shall be exempt from such dues and 
charges. 


ARTICLE 11 
Riches of the sea, the bottom and the subsoil 
In virtue of its sovereign rights over the territorial sea, the riparian State shall exercise for 
itself and for its nationals the sole right of taking possession of the riches of the sea, the 
bottom and the subsoil. 
As regards fishery rights, reference is made to Article 2, paragraph 2. 
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ARTICLE 12 

Warships 

The exercise by warships of the right of free passage may be subjected by the riparian 
State to special regulations. Foreign warships when admitted to territorial waters must 
observe the local laws and regulations, particularly those relating to navigation, anchoring 
and health control. If a serious and continued offence is committed, the commander of the 
vessel shall receive a semi-official warning in courteous terms and, if this is without effect, he 
may be requested, and, if necessary, compelled, to put to sea. The same dispositions shall 
apply if the local authorities consider that the presence of the vessel threatens the safety of 
the State. Except in cases of extreme urgency, however, these stringent measures shall only 
be taken upon the instructions of the central Government of the country. 

In the case of minor offences, the diplomatic channel shall be used. 


ARTICLE 13 


Jurisdiction over foreign merchant vessels in maritime ports 

In maritime ports, foreign merchant vessels shall be subject without restriction to the civil 
and non-contentious jurisdiction of the riparian State. 

The criminal jurisdiction of the riparian State shall be restricted to the punishment of 
offences committed on board which are not directed against a member of the crew or against 
passengers and their property. Its criminal jurisdiction shall further be restricted to cases 
in which the captain of the vessel has asked the port authorities for assistance and cases in 
which the peace or public order in the port has been disturbed. 


APPENDIX No. 2. 


Projet de réglement relatif 4 la Mer Territoriale en Temps de Paix, L’Institut de Droit 
International, Stockholm, 1928. 


ARTICLE 1 
Les Etats ont la souveraineté sur une zone de la mer qui baigne leurs cétes dans |’étendue 


et sous les restrictions déterminées ci-aprés. 
Cette zone porte le nom de Mer Territoriale. 


ARTICLE 2 
L’étendue de la Mer Territoriale est de trois milles marins. 
Un usage international peut justifier la reconnaissance d’une étendue plus grande ou moins 
grande que trois milles. 
ARTICLE 3 
L’étendue de la Mer Territoriale se compte, des cétes, 4 partir de la laisse de la basse- 
marée; des ports, A partir de l’extrémité vers le large de leur ouvrage fixe le plus avancé; pour 
les baies et les golfes appartenant au méme Etat, 4 partir d’une droite tirée en travers de la 
partie la plus rapprochée de l’ouverture de la mer ov |’écart entre les deux cétes n’excéde pas 
dix milles marins, 4 moins qu’un usage international n’ait consacré une largeur plus grande. 
Pour les baies dont les eaux baignent des territoires appartenant 4 deux ou plusieurs 
Etats, la Mer Territoriale suit les sinuosités des cétes. 


ARTICLE 4 
Les fles, situées, soit en dehors, soit dans les limites de la Mer Territoriale, ont chacune une 
zone de mer territoriale propre. 
ARTICLE 5 


S’il s’agit d’un groupe d’fles appartenant 4 un méme Etat, dont la distance de proche en 
proche a la périphérie du groupe ne dépasse pas la double mesure de la Mer Territoriale, ce 
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groupe sera considéré comme un ensemble et |’étendue de la Mer Territoriale sera comptée A 
partir de la ligne qui joint les extrémités extérieures des fles. 

Dans le cas d’un archipel, l’étendue de la Mer Territoriale sera comptée A partir des fles ou 
flots les plus éloignés de la céte, 4 condition que cet archipel soit composé d’fles ou d’flots 
dont la distance entre eux n’excéde pas la double mesure de la Mer Territoriale et que les 
tles ou flots les plus proches de la céte ne soient pas éloignés d’elle d’une distance supérieure 
a cette double mesure. 


ARTICLE 6 


Les navires de commerce ont le droit de passage inoffensif par la Mer Territoriale. Is 
sont toutefois soumis aux lois et réglements de police et de navigation édictés par |’Etat 
cotier. 

Les navires marchands qui enfreignent ces lois et réglements sont justiciables de la juri- 
diction de cet Etat. 

ARTICLE 7 

Les crimes et délits commis 4 bord des navires de commerce de passage dans la Mer Terri- 
toriale ne tombent pas comme tels sous la juridiction de |’Etat riverain. 

Par exception, les crimes et délits dont l’effet dépasse les bords du navire sont soumis 4 la 
juridiction pénale de |’Etat riverain en tant qu’ils sont de nature 4 troubler la tranquillité 
publique de ce pays et qu’ils constituent des faits punissables selon ses lois et que ses tribu- 
naux sont compétents pour en connaitre. 


ARTICLE 8 


Les actes juridiques accomplis 4 bord d’un navire de commerce de passage dans la Mer 
Territoriale ne sont pas, tant au point de vue civil qu’au point de vue commercial, soumis 
par lA méme & la compétence judiciaire et législative de ]’Etat riverain. 

L’enfant né sur un navire de commerce de passage dans la Mer Territoriale doit étre con- 


sidéré comme né sur ce méme navire en haute mer. 


ARTICLE 9 


La question de compétence judiciaire et législative en matiére d’abordage dans les eaux 
territoriales est réservée. 


ARTICLE 10 


Le droit de passage comporte le droit de séjour dans la mesure strictement nécessaire A la 
navigation. En cas de prolongation forcée de séjour, le navire est soumis au méme régime 
de compétence judiciaire et législative que s’il était simplement de passage. 

Si le navire prolongeait son séjour au délA du temps strictement nécessaire, ]’Etat cétier 
pourrait revendiquer la compétence judiciaire et législative comme si le navire se trouvait 
dans ]’un des ports de cet Etat. 

ARTICLE 11 


Le libre passage des navires de guerre peut étre assujetti 4 des régles spéciales par |’ Etat 

riverain. 
ARTICLE 12 

Dans une zone supplémentaire contigue 4 la Mer Territoriale, l’Etat cdtier peut prendre les 
mesures nécessaires 4 sa sécurité, au respect de sa neutralité, 4 la police sanitaire, douaniére, 
et de la péche. Il est compétent pour connaftre, dans cette zone supplémentaire, des in- 
fractions aux lois et réglements concernant ces matiéres. 

L’étendue de la zone supplémentaire ne peut dépasser neuf milles marins. 


ARTICLE 13 


La poursuite commencée par l’Etat riverain pour infraction A ses lois et réglements, dans la 
Mer Territoriale ou dans la zone contigue supplémentaire visée 4 l’article précédent, peut 
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étre continuée sur la haute mer et l’Etat riverain aura la faculté d'arréter et de juger le navire 
poursuivi. 

La poursuite est interrompue dés que le navire entre dans la Mer Territoriale de son pays 
ou d’une tierce Puissance. 

En cas de capture en dehors de la Mer Territoriale ou de la zone contigue, le fait sera 
notifié sans délai A l’Etat dont le navire capturé porte le pavillon. 


ARTICLE 14 
Le régime des détroits demeure réservé. 


ARTICLE 15 


Tous les différends qui peuvent surgir 4 propos de l’interprétation ou de l’application du 
présent Réglement sont susceptibles d’étre tranchés par les juridictions internationales et 
peuvent en conséquence étre soumis 4 un arbitrage dans les conditions déterminées par les 
conventions existantes entre Parties et, 4 défaut de semblables conventions, chacun des 
Etats intéressés est en droit de porter le différend devant la Cour permanente de Justice 
internationale. 


APPENDIX No. 3. 


Project No. 10 on ‘‘National Domain,” submitted to the International Commission of 
Jurists at Rio de Janeiro, April 1927, by the American Institute of International Law. 


The American Republics . . . , desirous of stating in conventional form the nature and 
extent of the elements forming their national domain, have agreed upon the following articles: 


SECTION I.—GENERAL PROVISIONS 


ARTICLE 1 


Every nation exercises its sovereignty in an area of land and water within definite bounda- 
ries and in the space above the said area. 


ARTICLE 2 


The boundaries of a nation may be natural or artificial. They are natural, such as the 
free sea, or artificial, such as a parallel of latitude. 


SECTION II.—THE TERRITORIAL SEA 


ARTICLE 5 


By territorial sea is meant the extent of the ocean which washes the coasts of the American 
Republics to a distance of . . . marine miles measured from the lowest point of low-water 
mark. 

ARTICLE 6 

For bays extending into the territory of a single American Republic the territorial sea fol- 
lows the sinuosities of the coast, except that it is measured from a straight line drawn across 
the bay at the point nearest the opening into the sea where the two coasts of the bay are 
separated by a distance of . . . marine miles, unless a greater width shall have been sanc- 
tioned by continued and well-established usage. 

In the case of an international bay whose coasts belong to two or more different countries, 
the territorial sea follows the sinuosities of the coast, unless there exists a convention to the 
contrary. 

ARTICLE 7 

With regard to islands and keys possessed by an American Republic outside or within the 
limits of its territorial sea, each shall be surrounded by a zone of territorial sea coming within 
the definition of Article 5. 
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In case of an archipelago, the islands and keys composing it shall be considered as forming 
a unit and the extent of territorial sea referred to in Article 5 shall be measured from the is- 
lands farthest from the center of the archipelago. 


ARTICLE 8 

The American Republics exercise the right of sovereignty not only over the water but over 
the bottom and the subsoil of their territorial sea. 

By virtue of that right each of the said Republics alone can exploit or permit others to 
exploit all the riches existing within that zone. 

The American Republics may also enact all laws and regulations which they may deem 
necessary to assure the observance of measures of hygiene, security, police, and customs in so 
far as they are in accordance with the international conventions concluded by them. The 
said laws and regulations should be communicated to the Pan American Union. 


SECTION III—STRAITS AND NATURAL CHANNELS CONNECTING TWO SEAS 


ARTICLE 9 
In straits and natural channels connecting two open seas and separating two or more 
Republics—either on two continents, a continent and an island, or two islands—the limit 
of the territorial waters of each Republic shall be the middle of the strait or channel sepa- 
rating them, if the width of this is less than . . . miles. In such case each one of the said 
Republics has within its own zone the right of sovereignty and jurisdiction which it possesses 
over its territorial sea. 
ARTICLE 10 
If the strait or channel is more than . . . miles in width, the right of the riparian Ameri- 
can Republics shall extend for . . . miles from their respective coasts. Outside this limit 
navigation shall be entirely free, but only if each entrance to the strait is more than . . 
miles in width; otherwise, navigation in the said zone shall be subject to the regulations of 
the riparian Republics. 
ARTICLE 11 
If the strait or channel separates two coasts of the same Republic, the said Republic 
shall be the sole proprietor and navigation shall be subject to its regulations. 


SECTION IV.—CANALS 
ARTICLE 12 
Canals constructed for the purpose of connecting two seas by a Republic exercising sov- 
ereignty on both banks or by two or more adjacent Republics shall be governed by the 
regulations drawn up by the said Republics in accordance with the principle of free naviga- 
tion. These regulations shall be communicated to the Pan American Union. 
ARTICLE 13 
If the canal has been constructed by an American Republic or by a corporation on the 
territory of another Republic and with the consent of the latter, its régime shall be deter- 
mined by the act of concession and communicated to the Pan American Union. 


SECTION V.—LAKES 
ARTICLE 14 
Lakes lying entirely within the territory of an American Republic shall form a part of 
its national domain, even if their waters flow into a sea, strait, or international river. 
ARTICLE 15 
When a lake separates two or more Republics, these Republics shall have a common 
right to the waters of the said lake. Regulations pertaining to the use of the lake should be 


drawn up with the mutual consent of the riparian Republics, who shall communicate them 
to the Pan American Union. 
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APPENDIX No. 4. 


Project No. 12 on “‘Jurisdiction,” submitted to the International Commission of Jurists at 
Rio de Janeiro, April 1927, by the American Institute of International Law. 
ARTICLE 5 
The entry of merchant vessels into the ports and bays of an American Republic shall 
be free in time of peace, except for reasons of security or of hygiene. 
In the event of refusal it should be communicated forthwith to the Pan American Union. 


ARTICLE 6 


The entry of warships shall depend entirely upon the consent of the Republic, sovereign 
of the port. In time of peace such consent shall be presumed. 

Merchant vessels which enter and remain in the jurisdictional waters of a Republic shall 
be subject to its regulations. 

Ships of war shall not be subject to the jurisdiction of the Republic in which they are 
stationed, but the said Republic may, if it deems it convenient to the national interest, 
order or compel them to depart. 

In case of necessity every warship may enter any port whatsoever without being forthwith 
subject to the local laws and regulations. It shall not be subject to the said laws and regu- 
lations until the expiration of a reasonable time. 


ARTICLE 7 


The law of each Nation applies to its merchant vessels on the high seas, including passen- 
gers and crew, and the property of the Nation and of its nationals found thereon. 


ARTICLE 8 


Merchant vessels within the territorial waters of a Nation shall be subject to the admin- 
istrative and criminal laws and procedure of the said Nation. 


ARTICLE 9 


Merchant vessels of all countries may pass freely through the territorial sea, subject to 
the laws and regulations of the Republic to which the said sea belongs. 

Neither warships nor merchant vessels can sojourn in the territorial sea, or fish there, 
or commit any act involving the violation of those laws and regulations, without the authori- 
zation of the said Republics. 

Merchant vessels which violate the provisions of the present convention or the laws and 
regulations of an American Republic in regard to its territorial sea are subject to the Juris- 
diction of the said Republic. 

Such Republic has the right to continue, within the zone contiguous to its territorial sea, 
the pursuit of a vessel commenced within its territorial waters, and to bring the vessel 
before its courts. 


ARTICLE 11 
Crimes committed on board a merchant vessel in the territorial sea belonging to an 
American Republic shall be subject to the jurisdiction of the country to which the vessel 
belongs, unless they disturb the order and public tranquillity of the region where they have 
been committed. In this case they shall be subject to the authority of the Republic where 
the act in question was committed. 


ARTICLE 12 


The American Republics may extend their jurisdiction beyond the territorial sea, parallel 
with such sea, for an additional distance of . . . marine miles, for reasons of safety and in 
order to assure the observance of sanitary and customs regulations. 
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ARTICLE 13 


The American Republics whose coasts are washed by the waters of the sea and which 
possess a navy or mercantile marine, shall have the right to occupy an extent of the high sea 
contiguous to their respective territorial sea necessary for the more or less permanent estab- 
lishment of the following installations, provided they are in the general interest: 

. Bases for non-military airships and dirigibles 
. Wireless telegraph stations 

. Stations for submarine cables 

. Lighthouses 

. Stations for scientific exploration 

. Refuge stations for the shipwrecked 


APPENDIX No. 5. 


Project No. 18 on ‘‘Freedom of Transit”? submitted to the International Commission of 

Jurists at Rio de Janeiro, April 1927, by the American Institute of International Law. 

ARTICLE 2 

Subject to the other provisions of this Convention, the measures of regulation and ad- 
ministration in respect of transport taken by the American Republics across territory under 
their sovereignty or authority shall facilitate free transit by rail or waterway on routes in 
use convenient for international transit. No distinction shall be made which is based on the 
nationality of persons, the flag of vessels, the place of origin, departure, entry, exit, or desti- 
nation, or on any circumstances relating to the ownership of goods or of vessels, coaching or 
goods stock or other means of transport. 

In order to insure the application of the provisions of this Article, the American Republics 
will allow transit in accordance with the customary conditions and reserves across their 
territorial waters. 
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Draft Convention on Law of Maritime Jurisdiction in Time of Peace. The International 
Law Association, 1926. 
(Report of the Thirty-Fourth Conference, 1926, p. 101.) 


I. GENERAL PRINCIPLES 


ARTICLE 1 
For the purpose of securing the fullest use of the seas, all States and their subjects shall 
enjoy absolute liberty and equality of navigation, transport, communications. industry and 
science in and on the seas. 
ARTICLE 2 
To further this object and prevent abuses and to maintain its own integrity and good 
government, each maritime State shall exercise territorial jurisdiction at sea within the lim- 
its hereinafter provided and not further, save to the extent that jurisdiction is conferred by 
this and other international Conventions or Treaties or by an occupation or established usage 
generally recognized by Nations. Outside those limits, each State shall exercise jurisdiction 
over its property and subjects and their property at sea. 


ARTICLE 3 


Effect shall be given to the principles of equality of treatment laid down in the Geneva 
Conventions on the International Régime of Railways, so far as they are applicable to the 
sea, and on the International Régime of Maritime Ports of December 9, 1923. 
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ARTICLE 4 


Regulations for Safety of Life at Sea applicable to national and foreign vessels shall be 
in accordance with international agreement. 


II. TERRITORIAL WATERS 


ARTICLE 5 
Subject as provided by Article 2, the territorial jurisdiction of each State shall extend 
over the waters along its coasts for three marine miles from low-water mark at ordinary 
spring tide. 
ARTICLE 6 
In the case of islands, the zone of territorial waters shall be measured round each of the 
said islands in accordance with the preceding Article and subject to the provisions contained 
in Article 2. 
ARTICLE 7 
With regard to bays and gulfs, territorial waters shall follow the sinuosities of the coast, 
unless an occupation or an established usage generally recognized by Nations has sanctioned 
a greater limit. 
ARTICLE 8 
Where a territorial jurisdiction for a special purpose over bays, gulfs or other arms or parts 
of the sea is conceded to a State by international agreement, whether express or implied, 
the jurisdiction so exercised shall be limited strictly to the purpose for which it is conceded. 


ARTICLE 9 


States have a right of jurisdiction over the bed of their territorial waters as well as over 
territorial waters themselves. 
ARTICLE 10 
The ships of all countries, public as well as private, have the right to pass freely through 
territorial waters, but are subject to the regulations enacted by the State through whose 
territorial waters they pass, provided that such regulations do not infringe any of the pro- 
visions contained in this Convention. 


ARTICLE 11 


When a vessel is passing through the territorial waters of another State, the vessel, its 
master, officers, crew, passengers and cargo are only subject to the jurisdiction of such 
State for acts which take effect outside the vessel or for those which involve the public order 
or the peace of the littoral State. All other acts relating to such persons or property shall be 
governed by the law of the State whose flag the vessel is entitled to fly. 


ARTICLE 12 
A’ State has a right to continue on the high seas a pursuit commenced within its terri- 
torial waters and to arrest and pass judgment upon any ship which has committed an offence 
within its waters. Notice of the seizure must be given immediately to the State whose flag 
the vessel is flying. Pursuit must not be continued within the territorial waters of another 
State, and cannot be resumed after the ship has entered the port of another State. 


III.—THE HIGH SEAS 


ARTICLE 13 


No State or group of States may claim any right of sovereignty, privilege or prerogative 
over any portion of the high seas or place any obstacle to the free and full use of the seas. 
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IV.—STRAITS AND NATURAL CHANNELS CONNECTING TWO SEAS 


ARTICLE 14 
In the case of straits and natural channels which connect two or more seas and which 
divide two or more States, the limit of the territorial jurisdiction of each State shall be the 
middle line of the strait or channel which divides them, when the strait or channel is six 
miles or less in width. 
ARTICLE 15 
Where a strait or channel is more than six miles in width, the right of territorial jurisdic- 
tion of the littoral States extends to three miles from their respective coasts; beyond this 
limit its status is the same as on the high sea. 


ARTICLE 16 


When the power to make transit regulations is not vested in an international body, the 
regulations enacted by the littoral States shall, as far as possible, be uniform and such as 
not to interfere with freedom of navigation. 


V.—ARTIFICIAL CANALS 


ARTICLE 17 
In the absence of special Conventions, canals constructed for the purpose of connecting 
two seas by a State which is sovereign over both shores, or by two or more States, shall be 
governed by the regulations which such States shall make in accordance with the principles 
of free navigation established by the present Convention. 


VI.—THE INTERNATIONAL COMMISSION 


ARTICLE 18 
To assist in furthering the objects of this Convention, and of settling disputes amicably, 
an International Commission composed of delegates appointed by Maritime States shall be 
established. 
ARTICLE 19 
The Commission shall be competent to receive and report upon complaints presented to 
it by States against any infringements of the present Convention. 


ARTICLE 20 


In all cases where a State does not take action, the right to present complaints to the 
Commission shall appertain to individuals subject to their obtaining a fiat from their State. 


ARTICLE 21 
Whenever it appears to the Commission that a further Convention or regulations could 
usefully be made to secure the more effective user of the seas, whether in navigation, trans- 
port, communications, industry or science, or to prevent abuse, the Commission may take 
steps to promote international adoption of such Convention or regulations. 


ARTICLE 22 


The Commission shall determine its place of meeting. It shall elect from time to time its 
President, organize its Secretariat and formulate its rules of procedure. 


376 TERRITORIAL WATERS 


APPENDIX No. 7. 


Drafts prepared by the Kokusaiho-Gakkwai (l’Association de Droit International 
du Japon) in conjunction with the Japanese branch of the International Law 
Association. 

(25 Revue de Droit International et Diplomatie (Tokio), July, 1926.) 


RULES CONCERNING THE EXTENT OF LITTORAL WATERS AND OF 
POWERS EXERCISED THEREIN BY THE LITTORAL STATE 


ARTICLE 1 


The littoral waters of a State extend seawards for three marine miles measured from low- 
water mark along the coasts of its territory. 


ARTICLE 2 


In the case of bays and gulfs, the coasts of which belong to the same State, the littoral 
waters extend seawards at right angles from a straight line drawn across the bay or gulf at the 
first point nearest the open sea where the width does not exceed ten marine miles, unless a 
greater width had been established by immemorial usage. 

In the case of bays and gulfs the coasts of which belong to two or more States, the littoral 
waters follow the trend of the coasts according to the general rule. In those portions of such 
bays and gulfs where the distance between the two coasts does not amount to six marine 
miles, the dividing line between the respective littoral waters shall in principle be the middle 
line measured from the two coasts. 

ARTICLE 3 


If, in the case of straits the coasts of which belong to the same State, the distance between 
the shores of each entrance does not exceed ten marine miles, the littoral waters extend out- 
wards at right angles from the straight lines respectively drawn across each entrance of the 


straits at the first points nearest the open sea where the width does not exceed ten marine 
miles. 

In the case of straits the coasts of which belong to two or more different States, the littoral 
waters follow the trend of the coasts according to the general rule; but in case the distance 
between the two shores does not amount to six marine miles, the dividing line between the 
respective littoral waters shall in principle be the middle line measured from the two coasts. 


ARTICLE 4 
Every State has the right of sovereignty over its littoral waters. 


ARTICLE 5 
Foreign ships or vessels of whatever nationality are, by the simple fact of being in littoral 
waters, subject to the jurisdiction of the adjacent State; provided however that, unless the 
aid of the local authorities is sought by the captain or by the consul concerned the adjacent 
State shall not take cognisance of matters relating to internal discipline or disputes arising 
between captain, officers and the crew, except when a citizen or subject of the said State or a 
person not belonging to the ship’s company is concerned or when the disorder is of such a 
character as to disturb the tranquillity or public order of the adjacent State. 
ARTICLE 6 
All ships without distinction shall enjoy the right of inoffensive passage through littoral 
waters, conforming themselves to any rules which may be laid down by the adjacent State 
for the security of navigation, for the police of the seas, or for the defence and security of its 
own territory. 
ARTICLE 7 
Straits which are the only means of passage from one open sea to another can never be 
entirely closed. 
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RULES CONCERNING THE STATUS OF MEN-OF-WAR AND OTHER 
PUBLIC VESSELS 


ARTICLE 1 


A public vessel is a vessel which is under the immediate control of a State and is com- 
manded by its official and is employed only for public services. 


ARTICLE 2 


A man-of-war is a public vessel commanded by a duly commissioned naval officer and 
manned by a crew under the naval discipline. 
A vessel which is in the exclusive employment of a Head of a State is treated analogously 
to a man-of-war. 
The tenders and boats of a man-of-war will be considered as invested with the same status 
as the man-of-war itself. 
ARTICLE 3 
A man-of-war may enter the ports, harbours, roadsteads and littoral waters of every 
foreign State, in so far as her access thereto is in no way prohibited or restricted by the 
littoral State. 
ARTICLE 4 
A man-of-war in distress may enter the ports, harbours or roadsteads, access to which is 
ordinarily prohibited to foreign men-of-war; provided that she must at once proceed to 
obtain the consent of the authorities of the littoral State as soon as practicable after such 
entry. 
ARTICLE 5 
A man-of-war when in foreign territorial waters must observe all local regulations estab- 
lished for navigation as well as all port and sanitary regulations. 


ARTICLE 6 


While in foreign territorial waters a man-of-war shall not be subjected to the military, 
naval or police power or to the civil and criminal jurisdiction of the littoral State. 


ARTICLE 7 
Offences committed on board a man-of-war fall within the jurisdiction of the State to 
which it belongs, and the trial of the alleged offender shall proceed according to the law of the 
said State, except in cases where the commander of the man-of-war shall have voluntarily 
surrendered the criminal to the territorial authorities for trial. 


ARTICLE 8 
A man-of-war shall receive such marks of respect and courtesy as may be due to its charac- 
ter and to the rank of its commander or any commander-in-chief or other personage entitled 
to special honours who may be on board, in accordance with the established agreement or 
usage. 
ARTICLE 9 
A man-of-war is under no obligation to pay to foreign States taxes, duties, contributions or 
imposts of any sort or description, except such as have a character of indemnification or 
payment for specific things supplied or specific services rendered. 


ARTICLE 10 
The provisions of Articles 3 to 9 shall be applied mutatis mutandis, within the limits pre- 
scribed by usage, to public vessels other than men-of-war. 
ARTICLE 11 


A vessel owned or operated by a State shall, when employed for commercial purposes, be 
placed on the same footing as a private vessel. 
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RECOMMENDATION 


In respect of the claims relating to their operations, men-of-war shall be subjected to the 
same rules of liability as those applicable to private vessels. Such liabilities shall be en- 
forceable only by action before the competent tribunals of the State operating the ship in 
respect of which the claim arises. 

No man-of-war shall be liable to arrest or seizure by foreign courts. 
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Schedule of Points Drawn up by the League of Nations Preparatory Committee, 
February 15, 1928 


(League of Nations Document, C. 44. M. 21. 1928. V.) 


B. TERRITORIAL WATERS 


I. Nature and content of the rights possessed by a State over its territorial waters. 

It would seem possible to take as the point of departure the proposition that the State 
possesses sovereignty over a belt of sea around its coasts. This involves possession by the 
State in the belt of the totality of those rights which constitute sovereignty, so that it is not 
necessary to specify that, for example, it has legislative authority over all persons, power 
to make and apply regulations, judicial authority, power to grant concessions and so forth. 
It is obvious that in exercising its sovereignty the State must respect the limitations imposed 
by international law. It has therefore to be determined what those limitations are (see points 
IX, X, XII, XIII). 

The breadth of the belt will be considered under point III. 

The question arises whether it is possible for special rights belonging to another State 
to restrict or exclude the rights of the coastal State in the belt. Are such special rights 
claimed by any State? If so, what is the extent and the ground of the claim? Is the 
claim admitted by other States? 


II. Application of the rights of the coastal State to the air above and the sea bottom and 
subsoil covered by its territorial waters. 


III. Breadth of the territorial waters: 

(a) Breadth of the territorial waters subject to the sovereignty of the State (three miles, 
six miles, range of cannon, etc.). 

(b) Does the State admit any claim by any foreign State to exercise sovereignty, in 
virtue of usage, special geographical configuration, or any other ground, over a greater 
breadth of territorial waters than that over which the former State itself exercises sovereignty 
along its own coasts? 

(c) Does the State claim to exercise rights outside the territorial waters subject to its 
sovereignty? If so, what precisely are those rights? On what are they founded? Are 
they claimed within a belt of fixed breadth or within an indeterminate area of the waters 
adjacent to the coast but outside the territorial waters? 

(d) Does the State admit any claim by any foreign State to exercise such rights outside 
the territorial waters subject to the sovereignty of the latter State? 

(e) Whatever be the existing law, is it considered possible and desirable to embody 
in a convention an agreement upon one of the following alternatives: 

(1) A uniform breadth for territorial waters would be fixed for all States and for all 
purposes ; 

(2) A uniform breadth for territorial waters would be fixed for all purposes but the 
breadth might be different for different States on the ground of special circumstances; 

(3) The territorial waters in which the State exercises sovereignty would be delimited, 
but beyond such limits, within an area to be determined, the State would be entitled to 
exercise such special rights as might be specified? 
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IV. Determination of the base line for calculation of the breadth of territorial waters. 

(a) Along the coasts. Is the line that of low tide following the sinuosities of the coast; 
or a line drawn between the outermost points of the coast, islands, islets, or rocks; or some 
other line? Is the distance between islands and the coast to be taken into account in this 
connection? 

(b) Infront of bays. Breadth of the bay to be taken into account. Historic bays. Bays 
whose coasts belong to two or more States. 

(c) In front of ports. 


V. Territorial waters around islands. 

An island near the mainland. An island at a distance from the mainland. A group of 
islands; how near must islands be to one another to cause the whole group to possess a single 
belt of territorial waters? 


VI. For the purposes of points IV and V, what is meant by an island? 


VII. Straits. 

Conditions determining what are territoriai waters within a strait connecting two areas 
of open sea or the open sea and an inland sea: (a) when the coasts belong to a single State; 
(b) when they belong to two or more States. 


VIII. Line of demarcation between inland waters and territorial waters. A port. A bay. 
The mouth of a river. 


IX. Obligations of the coastal State in regard to innocent passage of foreign ships through 
its territorial waters. 
Rights of passage: (a) of merchant ships; (b) of warships; (c) of submarines. 
Anchoring in territorial waters while exercising the right of passage. 
Anchoring in case of distress. 
Rights of passage of persons and goods. 


X. Regulation of the passage and the anchoring in territorial waters, of foreign warships. 
Penalties for non-observance of the local laws and regulations. Right to require the ship 
to depart. 


XI. It is to be remembered in connection with points [IX and X that the Committee of 
Experts for the Progressive Codification of International Law did not include in the 
scope of its work questions relating to war and neutrality. 


XII. Limitations upon the exercise of the sovereignty of the coastal State as regards juris- 
diction in the case of a foreign ship passing through its territorial waters. 

Is the coastal State precluded from exercising jurisdiction: (a) in civil cases: (b) in criminal 
cases? 

Is jurisdiction only exercisable in respect of occurrences happening during the passage? 

Are there distinctions to be made according to whether the ship is passing through the 
territorial waters on its way to or from a port of the coastal State or is merely passing through 
such waters? 

Are there distinctions to be made according to whether the effect of the occurrences does 
or does not extend beyond the ship itself or the persons on board or according to other criteria? 

Arrest of a person on a ship passing through territorial waters. 


XIII. Limitations upon the exercise of the sovereignty of the coastal State in fiscal matters. 

May dues be levied upon foreign ships passing through territorial waters? If so, is their 
collection subject to conditions: dues collected to cover expenses incurred in the interests of 
navigation, equality of treatment, exemption for ships forced to take refuge in the territorial 
waters, etc.? 
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XIV. Continuation on the high seas of pursuit of a foreign ship commenced within terri- 
torial waters. 

Is such pursuit permitted? If so, to what conditions or restrictions is it subject (zone 

contiguous to the territorial waters, entry into the territorial waters of another State, etc.)? 


XV. Jurisdiction over foreign merchant ships within maritime ports. 
Should this point form the object of a provision of the convention on territorial waters? 
To meet the eventuality of the above question being answered affirmatively, to what 
extent may the coastal State exercise: (a) civil jurisdiction, (b) criminal jurisdiction, over 
such ships and the persons on board? Measures of execution involved in the civil jurisdic- 
tion (arrest). Right of the authorities of the coastal State to make an arrest upon a foreign 
ship. 
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